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VJIK 343.102
B3AUMOCBS3b CJEJACTBEHHOM U OMEPATUBHO-PO3BICKHOM JEATEJILHOCTH
THE RELATIONSHIP OF THE INVESTIGATIVE AND OPERATIONAL-SEARCH ACTIVITIES

AHHOTanuA: BbIABICHUE CXOACTB W pa3IMYMil B OINEPATHUBHO-PO3BICKHOW JAESATEILHOCTH U
YTOJIOBHOM IIPOLIECCE.

Annotation: Identification of similarities and differences in operational-investigative activities and
criminal proceedings.
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BBenenue.

st Toro utoOsl 3akperieHHoe B ctathe 6 YIIK PD nHazHaueHwe yrosoBHOTO CymOMpOW3BOACTBA
BBINIOJIHAJIOCH B TIOJHOM Mepe, 3auacTyio TpeOyeTcs omepaTuBHOE oOOecreueHue, OCYIIECTBISEMOe
JIOJDKHOCTHBIMU JIMIIAMHU OTIEPATUBHO-PO3BICKHBIX MOAPA3AEIEHUNA, B YACTHOCTA OPraHOB BHYTPEHHUX JIEI
Poccuiickoit @eneparuu.

[IpuHrMass BO BHUMaHUE, YTO ONEPATHBHO-PO3BICKHASI M YrOJIOBHO-IIPOLIECCYallbHAs JESTENbHOCTD,
KaK J1Ba BUJA PaBOOXPAHUTEIBHOMN AESITEIBHOCTH, TECHO CONPUKACAKOTCS, MOKHO PACCMOTPETh HEKOTOPHBIE
CXOJICTBA U Pa3INYUs MEXKIY HUMU:

Ipuanunbl. OCHOBOIONArarOIIMMH  «BEKTOPAMU» W PYKOBOJAIIMMHU HadajlaMu YrOJOBHO-
MPOLIECCYaTbHOTO 3aKOHOJATENIBCTBA M OINEPATUBHO-PO3BICKHON JIEATEIBHOCTU SBJSIOTCS 3aKOHHOCTb,
YBa)KEHUE YECTH U JIOCTOMHCTBA JIMYHOCTH, HEIIPUKOCHOBEHHOCTD JIMYHOCTHU U KUJIMILA.

Ho ornuumem sABisieTcss TO, YTO B OINEPATUBHO-PO3BICKHOM JEATEIBHOCTH JONOJHUTEIbHBIMU
MPUHLHUIIAMHU SIBJISIFOTCS: KOHCIIUPALMs, COYETAHUE TJIACHBIX M HEIJIACHBIX METOJOB U CPEACTB IMOJIyYECHHS
nHpopMaIuu.

To ecTh, TJIaBHOE OTIMYME ONEPATUBHO-PO3BICKHON ACSATEIBHOCTH OT YTOJOBHO-IPOLECCYATbHON
COCTOHUT B TOM, YTO OHA MOXET MPOBOAMTHCS HETJIACHO W KOHCIUPATUBHO, U €CJIM KOHCIIMPAaTUBHOCTH B
HEKOTOpOU CTEeNeHH Mepe XapaKTepHa U JUIsl IpeABapUTEIbHOrO paccienoBaHus (cM., Hampumep, cT. 161
VIIK P®) kak BpeMEHHBII TAaKTUYECKHM X0, TO I ONEPaTUBHO-PO3BICKHON JESITENbHOCTH 3TOT MPU3HAK
— TJIaBHBINA U OTJIMYAIOLIUN €€ OT YTOJIOBHO-TIPOLECCYAIbHOM I€ATEIbHOCTH.

HUcTounukn. YToJIOBHOE CYAONPOM3BOJICTBO OCHOBAHO Ha IPOLIECCYaIbHOM 3aKOHOJATENbCTBE,
KOTOpO€ MOCTPOCHO B COOTBETCTBUU C MoJiokeHusiMU Konctutynuu PO, oHO siBhsieTcst 00s3aTeNbHBIM IS
OpraHOB MPEIBAPUTEIBHOTO CIEACTBUA WM JO3HAHUsSA, CYJOB, OPraHOB MPOKYpaTypbl, a TaKKe HHBIX
YYaCTHHKOB YTOJIOBHOTO CYAOIPOU3BOJICTBA.

[Ipu paccrienoBaHMM YTOJOBHBIX €Nl TaK K€ MMEIOT Bec OOIIeNpH3HAHHbIE MPUHIUIBI U HOPMBI
MEXKIYHAPOJHOTO IpaBa U MEXAYHAPOIHbIE NOoTOBOpa PD, perynupyromue yroioBHOE CyI0IPOU3BOIACTBO
(manmpumep: KoHBeHIMS MPOTUB TMBITOK W JPYTUX KECTOKUX, OECUETOBEUHBIX WU YHIKAIOIIUX
JOCTOMHCTBO BUOB [5]).

[Topsanok ocCymecTBIeHUsT OINEPATUBHO PO3BICKHOM JESITENBHOCTU OIPENESAETCS NPEXIE BCETO
Koncrurynueit Poccuiickoit ®denepauuu, 3akonom o0 OPIl, u npyrumun ®PenepaibHbIMU 3aKOHAMHU
MPUHATHIMH B COOTBETCTBUU C HHUMH, a TAaKK€ MHBIMH HOPMATHBHO-TIPABOBBIMHU aKTamMu (efeparbHbIX
OPraHoB I'OCYJapCTBEHHOW BJIACTH, MUHUCTEPCTB U BEJAOMCTB OCYIIECTBIISIIOIIUX ONEPATUBHO-PO3BICKHYIO
nesitenbHOCTH [1, 1010].

Takum 00pa3oM, MOKHO TPUUTH K MHEHHIO O TOM, YTO YTOJIOBHBIN MpPOIECC W OMEPATUBHO-
PO3BICKHAs IESITENBHOCTh OCHOBBIBAETCS HA CXOKUX 3aAKOHAX.

VYrosioBHO-TIpOLIeCCYalIbHASL JEATENBHOCTh UMEET MPOCTPAHCTBEHHO-BPEMEHHbIE I'PaAaHMIBbL. JTO
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BBIPAYKAETCSI B TOM, YTO CJIEICTBEHHBIE AEUCTBUS (32 UCKIIIOUEHUEM OCMOTpA MECTa MPOUCIIECTBUS) MOTYT
MIPOU3BOUTHCS TOJBKO TIOCIE BO30YXKIEHHS YroJOBHOTO Jefla W J0 OKOHYAHHS TNPEABAPUTEIHHOTO
paccieoBaHusl.

OmnepaTUBHO-PO3BICKHBIE MEPOIIPUATHUS MOT'YT IPOBOIUTHCS M 10 BO30YXIEHUS YTOJOBHOTO Jiefa, U
B XOJI€ CIICJICTBUS WM JO3HAHUS, M B X0JIe CyJIcOHOT0 pa30oupaTesIbCcTBa.

B3auMocBs3b OnepaTuBHO-PO3BICKHOM JESATEIBHOCTU C MPOILECCYalbHOM B Hayke oTMeuan B.A.
JlykamoB. B yacTHOCTH OH OTMEYaI CIEAYIOIINE MOMEHTBI:

a) oOmHOCTH WX 3aJad (a MMEHHO BBISBJICHUE, TNPEAYNPEKICHHUE, MPECEYCHUE U PACKPHITHE
MIPECTYIICHUH);

0) HampaBJICHHOCTh OIEPATUBHO-PO3BICKHBIX MEPONPHUATHH HAa WH(OOPMAIMOHHOE OOecredeHue
YTOJIOBHO-TIPOIIECCYAIbHOM 1€ TENbHOCTH;

B) OCHOBaHUS JJsl TPOBEIACHUS ONEPATHBHO-PO3BICKHBIX MEPONPUITHH HOCST YTrOJIOBHO-
MPOLIECCYAIbHBIN XapaKTep;

I') YpPeryJIMpOBaHHBIM 3aKOHOM MOPSAOK HCHOJIb30BAaHUS PE3YJIbTATOB OINEPATUBHO-PO3BICKHON
JESITEIbHOCTH JUIsl OCYIIIECTBIICHUS CIIEICTBEHHBIX WM CYyJ€OHBIX NEHCTBUI, U JPYre MOMEHTHI.

Takue aBToppl kak B.A. Cemennon, B.}O. CadoHOB oTMEHarOT, YTO B3aMMOCBS3b YrOJIOBHO-
MpOLIECCyalbHOM U ONEPATUBHO-PO3BICKHOM JESTENbHOCTH TJIaBHBIM 00pa30M COCTOUT B HAJUYMU y HUX
oOuieil 1enu - 3allUThl IPaB U MHTEPECOB JMYHOCTHU. Tak ke, W YrOJOBHBIM IMPOLIECC M ONEepaTHUBHO-
PO3BICKHAS JIeATENBHOCTD SIBJISIOTCS PAa3HOBHUIHOCTSAMM IMO3HABATEIBHOIO IMpPOLECCa, U OHU HEOOXOJIMMBI
JUIS paccieloBaHusl, PaCKpbITUS U IPEJOTBpAIlleHUs] MPECTYIUICHUH, a TaK K€ JIJIs pO3bICKa MPECTYITHUKOB,
KOTOPBIE€ CKPBIBAIOTCS OT CJIEACTBUS Wiu cynal2, 37].

H.IT. Bonpko, 0600111ast iMEronruecs TOYKH 3pEHUs, TPUBOJIUT TAKOU PSIJ] TIOJIOKECHHI:

1) nmaHHBIC HAMpaBlICHUS MPABOOXPAHUTEIBHBIX OPraHOB BBICTYMAIOT TOCYAAPCTBEHHO-TIPABOBBIM
CPEJCTBOM 3alllUThI IIPaB U HHTEPECOB YeJIOBEKa U OOIIeCTBa OT MPECTYIUICHUI;

2) o6ImHOCTh 000MX BHJIOB TOCYIAaPCTBEHHO-TIPABOBOM JESTENLHOCTH 3aKJIIOYAETCs B €IUHCTBE MX
Ha3HaveHwus, nener u 3anay (ct. 6 YIIK P® u cr. 1, 2 3akona 06 OPJl);

3) psAO  TOJOXKEHWH  ONMEpPaTUBHO-PO3BICKHOW  JEATEIBHOCTH  COACPXKATCI B YrOJIOBHO-
npoleccyaibHOM 3akoHe. Hampumep: a) B mporecce JOKa3blBaHUS MOKHO HCIOJIB30BATh PE3YNIbTAThI
OTIEpPaTUBHO-PO3BICKHON  JEATEIbHOCTH, €CIM OHU OTBEYAIOT TpPeOOBAHUSM, MPEIbABISEMBIM K
noxkasarenbctBaMm (cT. 89 VIIK P®d); 6) oprany no3Hanust HEOOXOIMMO HCIOJHITH TUCHhbMEHHBIC TIOPYUCHUS
cienoBaTeNis O TMPOBEACHUU OINEPATHBHO-PO3BICKHBIX MEPONPUATHNH U MPOU3BOACTBE OTICIBHBIX
CleICTBeHHBIX AecTBui (1. 4 4. 2 cT. 38 YIIK PD); u ap.

B ropumnueckoit nuteparype[3, 89] NpUBOIAT TaK K€ TaKuUE TMOJOXKEHHUS O B3aUMOCBS3HU
OTIEpPaTUBHO-PO3BICKHOM AESITEILHOCTU U YTOJIOBHOIO IIpoIlecca, Kak:

- OOIIHOCTH 33/1a4 ONEPATUBHO-PO3BICKHON JIEATEIHHOCTH U YTOJIOBHOTO CYAOIPOU3BO/ICTBA;

- PYKOBOJICTBO B Yr'OJIOBHOM IpoOIIecce IO Jaye MOpPYYEHH OpraHaM JO3HaHWsS JJIsl yCTAHOBJICHUS
JIU1, COBEPIIMBIINX MPECTYIUICHUE, U 00513aHHOCTh OPraHOB JO3HAHUS IPUHUMATh BCE HEOOXOAUMBIE MEPbI
JUI pealin3aliy TaKuX MOPY4YEeHUH;

- ONEepPaTUBHO-PO3BICKHAS JESITENBbHOCTh HampaBieHa WHGOPMAIMOHHO 00ecrevyrBaTh YroJIOBHBIN
MIPOLIECC;

- YCTaHOBJIEHUE B OTIEPATUBHO-PO3BICKHOM 3aKOHOAATEIHCTBE MOPSAIKA UCIIOJIB30BAHUS PE3YIbTATOB
OTIEPAaTUBHO-PO3BICKHON AESITETbHOCTA JUIsl TOArOTOBKM M OCYILECTBICHHS CIEICTBEHHBIX ACUCTBUU U
MIPOBEJICHUS ONEPATUBHO-PO3BICKHBIX MEPOTIPUSITUI;

- HEKOe CXOJCTBO TIPaBOBOTO PEryIUPOBAHHS  JIEATEIBHOCTH CYOBEKTOB  yrOJIOBHOTO
CyJIOTIPOU3BOJCTBA U ONEPATUBHO-PO3BICKHON AEATEIBLHOCTH U JIP.

Hago oOpatuth BHMMaHue Ha TO, 4YTO HalW4YM€ Yy MJODKHOCTHBIX JIUI, OCYIIECTBIISIOMIUX
ONIEPATUBHO-PO3bICKHBIE MEPOIPUSITHS Pa3BEAbIBATEIbHO-TIOMCKOBOM U HETJIACHOM ONEepaTUBHO-PO3bICKHON
(GYHKIMH U OTCYTCTBHE Takoil (DYHKIIMH y clieZIoBaTeNsl, TOBOPUT O TOM, YTO HEOOXOIUMO ONTUMAIBbHOE UX
B3aMMOJICICTBUE IS IOJTHOTO, BCECTOPOHHET0 U 3aKOHHOTO PAaCKPBITUS TPECTYIIEHUH.

[ToMHUMO CXOXKHUX YEpT, YUEHBIE TAK K€ BBIJICIWIN U PA3IAYUS:

Tak, H.II. Boxpko, cuuTaer, 4ro pa3Ivuus MEXAY OIEPAaTUBHO-PO3BICKHOM U YrOJOBHO-
IIPOLIECCYaIbHOU IEATENBHOCTBIO IIPOSBIAIOTCS B ciienyromeM[4, 29]:

1. T'maBHOe pa3nuuuMe B OCHOBHBIX HCTOYHHMKAX PETyIUPOBAHUS HX ACATEIBHOCTH (yrOJIOBHO
npoleccyaibHas AesITeNbHOCTh Oa3upyercsa Ha nonoxkeHusx YIIK, a onepaTnuBHO-PO3BICKHAS IEATEIbHOCTh
— Ha ocHOBaHMHU 3akoHa 06 OPJI);
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2. Pa300meHHOCTh IpOSIBIIAETCS B Mpeesax MPOU3BOICTB JaHHBIX BUJOB JESITEIHHOCTH (YrOJIOBHO-
nporeccyaigbHas JeATeIbHOCTh HAUMHACTCA C BO30YXKJIEHHS YTOJIOBHOTO Jeja, a ONepaTHBHO-PO3BICKHAS
JEATeTbHOCTh MOKET MPOBOAUTHLCS U J0 BO30YXKACHHUS YTOJIOBHOTO JIENA);

3. Paznuuus mposIBISIOTCS Tak e B JOKYMEHTUPOBAHHUH PE3YJIbTATOB 00EUX BUJIOB JCATEIHLHOCTH (B
YrOJIOBHO-TIPOLIECCYAJIBHOM - 3TO B OCHOBHOM, IIOCTAaHOBJIEHHS M TIPOTOKOJBI O IIPOU3BOJACTBE
CJIEJICTBEHHBIX JIHCTBHI, @ B ONEPATUBHO-PO3BICKHON - 3TO MOCTAHOBJIEHUS O MPOBEICHUU OTACIBHBIX
OTICPATUBHO-PO3BICKHBIX MEPOIPHATHIA, JOKYMEHTHI, coAepKamue (akTHIeCKue AaHHbIE (MEMOPaHIYMBI,
CIIPaBKH, paropra, COOOIIEHHsI aKThI U T.I1.).

[Ipoananu3upoBaB IOPUANIECKYIO JIUTEPATYPY MOXKHO BBISIBUTH TAKUE PA3TUUMS, KAK:

Bo-niepBbIX, TaHHBIC ACITEILHOCTH PA3JIMYHBI B CBOMX JIC(OUHUIINSX;

Bo-BTOpBIX, X IPABOBOE PErYIMPOBAHUS BCE-TAKU OTIMYHO JIPYT OT ApYra;

B-Tperbux, pasinyeH Kpyr CyObEKTOB, KOTOpbIE YIOJHOMOYEHBI OCYIIECTBISIOLIMX YTrOJIOBHBII
MIPOLIECC U ONEPATUBHO-PO3BICKHYIO JIEATENbHOCTD,

B-maTeix, kaxaas AesITeNIbHOCTh UMEET CBOU YCTAHOBJICHHBIE 3aKOHOM CPOKU;

B miecthiX, paznuune cocTOUT B 0(OPMIIEHHH PE3yibTaT, MOJIYyYaeMbIX B XOJ€ pacCMaTpPUBAEMbIX
BHJIOB JICATETLHOCTH.

OnepaTuBHO-PO3bICKHAS JAEATEIBHOCTh OTJIMYAETCS OT YrOJOBHO-NPOLIECCYaTbHOM NeATENbHOCTH
MIPEXKJIE BCEr0 MPUMEHEHUEM CHElMaIbHBIX CHJI, CPEACTB MU METOJOB, a COJMKAIOT UX LEIH U 3a/Jadyd -
3aluTa OT IPECTYMHBIX ocsraTenbeTs(4, 69].

3akJiroueHue.

VYTroJI0BHO-TIpOIIeCCYyalIbHAsl U OTIEPATUBHO-PO3BICKHAS JCSITEIBHOCTh, OyAyYd OOBEAMHEHBI OOIIEH
LETBI0 PACKPBITHS TPECTYIJICHUH, Pa3udHbl MO PNy CYIIECTBEHHBIX MPU3HAKOB. OIHO W3 Pa3IHUUi
3aKJII0YAETCS B TOM, YTO B PE3YJbTATE yrOJIOBHO-TIPOIECCYATbHBIX (CIEACTBEHHBIX) NEUCTBUI JOOBIBAIOTCS
CBECHHUSI, KOTOPBIE CIIY)KaT JI0Ka3aTeIbCTBAMH TI0 YTOJIOBHOMY JIely, a JaHHbIE, TIOJyYeHHbIE B pe3yJjIbTaTe
OTIEpaTUBHO-PO3BICKHOM JEATEILHOCTH, CaMHU IO cebe T0Ka3aTeIbCTBAMH HE SBIISIOTCA.

B HacTosiiee BpeMsi BONpPOC 3aKOHOJATENBHOIO YPETYIUPOBAaHHS Ipolecca «TpaHchopMalum)
CBEICHMI, TOJYYEHHBIX B XOJI€¢ TNPOBEAEHHUS ONEPATHBHO-PO3BICKHON JESATENbHOCTH OKOHYATEIbHO HE
pellIeH: 3aKpeIuIeHNs NOopsSaKa MPeICTaBICHHs PE3yIbTaTOB OMEPATUBHO-PO3BICKHOM JEesITebHOCTH JIMIIb B
MEXBEJOMCTBEHHON MHCTPYKLMU SIBHO HEAOCTAaTOYHO. ECcTecTBEHHO MMeeTcsi He0OX0IMMOCTh BBEACHHUS B
VYronosuo-IIponeccyanbusiii Kogeke psiga crareil, periiaMeHTUPYIOIIUX JTaHHBIN MOPsAOK. TOIbKO TaKUM
0o0pa3oM BO3MOXHO B TOJHOW Mepe MpHuaaTh MOPSAKY HOpeiacTaBieHus pesyiabratoB OPJl 3akoHHBIM
XapakTep, IOTOMY UTO MPOLIeCCyaIbHbIE MPOLIETYPHI TOJIKHBI PeryaupoBaTbes Toiabko YIIK.
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Benukas OTeuecTBeHHas BOMHA MOJUMHMIIA 3a/1a4de OOEIbl HaJ HeMelKo-(amucTckoi ['epmanueit
Bce HampasieHus aestenbHocTh CCCP. OOopoHa oTeudecTBa KU3HCHHO-BAXKHAs, TJIaBHAs 3ajada
oTpejenuia BCTYIUIGHHE COBETCKOTO MpaBa B mepuo] ObIcTpbix pedopM. [lepectpoiika rocyaapCcTBEHHBIX U
napTuiiHbix opranoB Havanack nocie Jupexktust CHK CCCP u 11K BKII(0) «IlapTritHBIM ¥ COBETCKHUM
opraHu3amusaM IpupoHTOBLIX obsacTei» oT 29 utonsa 1941r. [16] onpenenuBiiel HEOTIOKHBIC TCHCTBUS
10 OpTaHM3aIlMy OTIIOpa HeMeUKo-(pamucTcKuM 3axBaTdyukaM W MoOwnu3zanmu CCCP B MOHOJWUTHBIN
BOEHHBIN Jarepb. [lonokeHust AUPEKTUBBI Pa3BUTHI ObUIM B JAIBHEUIINX HOPMATHUBHBIX IPABOBBIX aKTax
Coserckoro Coro3a, ONpEeeInIn CTPYKTYPHbIE, OPraHU3allMOHHbIE, ITPAaBOBbIE U3MEHEHUS rOCylapcTBa U
ero opranoB [12,17,57]. Tak 22.06.1941 npunumarorcs Ykaszwl [Ipesumuyma BC CCCP «O BoeHHOM
noyiokeHun», «O0 o00bABIeHUMH B OTAeIbHBIX MecTHOCTaX CCCP BoenHoro mnonoxenus», «O0
yrBepxkaeHun [lonoxkeHust 0 BOEHHBIX TprOyHanax B MECTHOCTSIX, OOBSBICHHBIX HA BOCHHOM MOJIOXKEHUH U
B palioHax BOEHHBIX naericTBui» [57]. IlosHOMOUYMS OpPraHoB TOCYIapCTBEHHOM BJIACTH IO OOECIICYCHHIO
OOLIECTBEHHOTO MOPSAKA U TOCYNAapCTBEHHOW O€30MacHOCTH, TEPPUTOPUAIBHON OOOPOHBI TEPPUTOPUU
CCCP nonmagaBmux IOJ ACHCTBHE MPABOBOIO PEKMMa BOCHHOTO TIOJIOKEHHUSI pEXUMa IepelaBain
BOGHHBIM cOBeTaM (ppoHTa, apMHH, BOCHHOTO OKpyra Ju00 KOMaHJOBaHHIO BONCKOBOTO cOequHEeHUs. MM
00s3aHbl OBUTM OKa3blBAaTh MOJIHOE COJCMCTBUE W MPENOCTABIATH JUIA HYXKJ oOecreueHHus: 0OOpOHBI U
OpraHu3aiuy OOIIECTBEHHOTO MOpsAKa BCE T'OCYJapCTBEHHBIE OpPraHbl BIACTH HA MECTaX, OpraHU3allHH,
yupexaenus u npeanpuarus. [lonrHomouns BoenHou aamuHucTpauuu Ha tepputopun CCCP, nonaromeit
Mo/ IEHCTBUE PeKMUMa BOCHHOTO MOJIOKEHHUS JaBalld € BOZMOXKHOCTB: BBIMOJHATH 000POHHBIE PabOTHI C
MIPUBJICYEHUEM TPAXKIaH, OXPAHATH IMyTU COOOIIEHHUSI, UHKEHEPHBIE COOPYKEHUS U CBSI3H, SJICKTPOCTAHIIHH,
U DJIEKTPUYECKUE CETH; MPHBJIEKATh HaceleHHe A OOpbObl ¢ MOXKapaMu U CTUXUMHBIMU O€ICTBUSMU,
OTIPEIeNIATh BOCHHO-KBAPTUPHYIO OOS3aHHOCTH IS PACIOJOKEHUS BOMHCKHX YacTell M CHElUaTbHBIX
YUpPEXKACHHI; YCTaHABIMBAaTh TPYIOBYIO M AaBTOTY)KEBYKO IIOBUHHOCTh B MHTEpEcax BOEHHOU
HEO0OX0IMMOCTH, TIPU HEOOXOTUMOCTH U3bIMAaTh TPAHCIIOPTHBIE CPEACTBA U WHOTO MMYILECTBA Y TPaKIaH,
rOCY/IapCTBEHHBIX OpTaHMU3AIlMid, OOIIECTBEHHBIX M KOOMEPATHUBHBIX MNPEANPUITHI; pErIaMeHTHPOBATh
BpeMsi pabOThI MPEANpPUATUH, YUpPEKIECHUH, MPOBEACHUE MUTHUHIOB, COOpaHUi; BBOJAUTh KOMEHIAHTCKHIA
yac, O'paHWYEHUE HA JABUKEHUE TPAHCIIOPTA M MENIEXO0J0B, OTPAaHUYEHUE Ha BbIE3] U BBE3]l IpaxkJaH Ha
OTpeNeNEHHON TEPPUTOPHH; MPOU3BOAUTH BBICEICHHUE U3 TPENeNoB (OTACTbHBIX HACEIEHHBIX MYHKTOB)
TEPPUTOPHUH, T/I€ BBEAEH PEKUM BOEHHOTO TOJIOKEHHS COIMAIBHO OMACHBIX JIMIL — MPECTYIMHHUKOB, JHUI
MOJIEPKUBAIOIIMX CBSI3M C MPECTYNHOMN cpefoid. YKa3aHHbIE MPABOBBIE MOJTHOMOYMS HAJIEIMIM BOCHHBIE
aIMUHHUCTpAIIMM TPABOM: W3JaHUs OOIIe00s3aTeNbHBIX JUIS BCETO HACENCHUS [MOCTAHOBJICHHIA,
yCTaHABIUBATh CAHKIIMU 332 UX HEHWCIIOJHEHHE B BHJIE JIMIIEHUSI CBOOOJBI CPOKOM JIO IIECTH MECSIEB WIH
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mrpada g0 3000 pyOmeid; pacmopspKaThCsi MECTHBIMH OpraHaMH  BJAcTH, TOCYIAPCTBEHHBIMH U
OOIIECTBEHHBIMH YUPEXKACHUSM U OpraHu3alusM, TpeOoBaTh OT JaHHBIX OpPraHU3aIMH HEYKOCHHUTEIBHOTO
u OBICTpOro WCHOJHEHHs. B mepuon AelcTBUST BOCHHOTO TIIOJIOKEHUS YCWIIEHA ObUIa IOpUAMYECKas
OTBETCTBEHHOCTb B BHJI€ IIOBBIIICHHOW YrOJIOBHOM M aJMUHHUCTPATHBHOW OTBETCTBEHHOCTH. Tak
NPECTYIUIEHUSI, TPOTUB  OOOPOHOCHOCOOHOCTH, OOIIECTBEHHOTO TOpSAKa W TOCYAapCTBEHHOMN
0€30IaCHOCTH, TIEPEXOAUIHN B IOPUCIUKIIMIO BOCHHBIX TpHOyHAIOB. BOoeHHbIE BIIaCTH nepeaBajii BOCHHBIM
TpuOyHaIaM Jiefia O CHEeKYJISIIHUU, 3JI0CTHOM XYJIUTAaHCTBE, Jieina 00 WHBIX MPECTYIUICHUSAX, €CIIA 3TO OBbLIO
HEOOXOIMMBIM B YCIIOBHUSX BOCHHOTO TOJIOXKeHHUs. Benukas OtedecTBeHHast BOWHA MOTpeOOBaIa CO3/IaHUs
U TPUMEHEHHUs emé OJHOTO BHJIa 0co0OTO MPaBOBOTO PEKUMa — OCATHOTO mojoxeHus. OmHaKo, ecin
BOCHHOE IOJIOKEHHE OBUIO PETIaMEHTHPOBAHO OOIIECOI3HBIM HOPMAaTHBHO-TIPABOBBIM aKTOM, TO OCaIHOE
[I0JIOKEHHUE YCTAaHABIMBAJIOCH CHELUAIbHBIMU [TOCTAHOBJICHUSMH YpE3BbIYaliHbIX OPraHOB BJIACTH BOEHHOTO
BpemeHu [21]. JauHblii 0coObIi NpPaBOBOM pexUM MHpeaycMaTpuBail emi€ 0Oosiee CypoBbBIE MEpBI
obecrieunBaroue TMOJIEp>)KaHne OOIIECTBEHHOTO TMOpPsIKa W TOCYIapCTBEHHOW Oe3omacHOCTH - Oblia
paciiypeHa MOJCYJHOCTh BOEHHBIX TPHUOYHAJIOB, a K HEKOTOPBIM HanOoJiee OMAaCHBIM KaTeropusim
MPECTYIUICHUH NPUMEHSUIACh KpaWHss Mepa HOPUAMYECKOM OTBETCTBEHHOCTHM - pAcCTpel Ha MeCTe
npectymienus. [13]. OnmHako, AOCTYNHBIC HA CETOMHSIIHUN JI€Hb apXUBHBIE JTaHHBIE TMOKA3bIBAIOT, YTO
BOEHHbIE TpUOyHaJIbl MPUMEHSUIM 3Ty MEpy B EIUHUYHBIX ciydasXx. Benukas OteuecTBeHHas BoOilHa
onpejenuia BKIOYEHUE B YTOJOBHOE MIPaBO HOBBIX COCTaBOB OOBEKTOM IPECTYIUIEHHS, B KOTOPbIX Oblia
obopona u Oe3zonmacHocte CCCP. Tak caHkums, 3a pacHpoCTpaHEHHE B BOEHHOE BpEMs CIyXOB,
BO30YXKJABIINX TPEBOTY CPEAM HACEIEHMs, IpeaycMaTpuBalia JUIIEHHe CBOOOJbI Ha CPOK OT 2 JI0 5 JeT,
IIpU YCJIOBHUH, €CIIM 3TU JEHCTBUS 1O CBOEMY XapakTepy He BIJIEKJIM 3a co00l 0oJiee TAKKOTO HaKazaHUS
[56]. CamoBoibHOE YOBITHE paOOTHUKOB M NEpCcOHalla C MecTa pabOThl Ha MPEANPUATHU BBITYCKAIOLIEM
(CBSI3aHHOM C BBIIYCKOM) BOEHHOM NPOAYKIMH KBAIM(PHUIMPOBAIOCH KaK JE3€PTUPCTBO U BIEKIO
Haka3zaHue OoT 5 nmo 8 mer [52]. beuta ycuneHa ropuadyeckas OTBETCTBEHHOCTh: 3a pasrJlallleHHe
roCy/lapCTBEHHOW TaillHbl U YTpaTy JAOKYMEHTOB TaKOe€ JesHHE, COBEpPHIEHHOE IOJKHOCTHBIMH JIUI[AMHU
(HaKa3BIBAIOCH JIUIIIEHUEM CBOOOIBI Ha CpoK 110 10, coBepméHHOE OOBIUHBIMU TpaXKaaHamMu 110 3 net); [47];
3a pacXMIlEHUE COINAINCTUYECKON U IMYHONW COOCTBEHHOCTH, CIIEKYIISIIUIO, JOKHOCTHBIE MPECTYIUICHHUS.
[21]. Tak kpaxka JUYHOTO MMYILECTBA IPa)KJJaH BO BPEMs BO3MAYIIHBIX HAJIETOB Bpara, MpU OCTABJICHUU
HACEJICHHEM HAaCeJIEHHOTO IyHKTa B CBSI3U C MOSIBICHUEM MWW MPUOIMKEHUEM Bpara KBaau(HUIHPOBAINCH
KaK KpakH C OTSTYarollUMU 00CTOSATENbCTBAMHU, TaK KaK 110 CBOEMY XapaKTepy U MO CTENEeHHU MOBBIIICHHON
OMACHOCTH TMOAMAJANN IO/ MPU3HAKU KPakKH, COBEPLICHHOW BO BpeMsl MOXKapa, HABOJHEHHSI WM MHOTO
OOLIECTBEHHOTO OEICTBUS, U MOATOMY COOTBETCTBYIOIIMM 0Opa3oMm kBanuduuupoBanuck. Ecnu nesHue
ObUIO COBEPIIEHO TPYNIOW JHI, JUOO0 COBEpIICHbI HEOJHOKPATHO, WU JIMIIAMH, PaHEE CYyIUMBIMHU 3a
Kpaxy, a TaKke MpH 0CO00 OTATYaroIIUX OOCTOSTENBCTBAX, OHM KBATU(UUIUPOBAIUCH KaK OaHIWUTHU3M.
BHenpsitoTcst 1 CaHKUMOHUPYIOTCSI HOBBIE COCTaBbl NMPECTYIUICHUN: 3a 3JI0OCTHOE HapylUIeHHE MpaBuil U
pacnopspKEHU MECTHOM TPOTHBOBO3AYIIHOW 00OpoHBI [13]; 3a yKIOHEHHE OT TPYAOBOW MOOWIHM3AIINH,
BOMHCKOTO Y4Y€Ta, W BCEOOIIero o0s3aTellbHOro 0O0y4deHusi BOWMHCKOMYy neny [26 C.91-93.; 46], 3a
MPUCBOCHUE, JApEHUE, MPOJAaxy MO0 HE3aKOHHOE HarpakJeHHWEe OpICHAMHU U MeNalsiMH, HarpyIHBIMH
3HakaMmu CCCP [4, 13]. HccnenoBarenbCKHil MHTEPEC BBI3bIBAET CUTYallMsl, XapakKTepHas ISl BCETO
nepuoga Benukoit OTeuecTBEHHOW BOWHBI KOTJa MO CYTH, IMOJ3aKOHHBIA MPaBOBOM aKT yCTaHABIMBAI
HOBBIE€ YTOJIOBHO-TIPABOBBIE HOPMBI, 00s3aTENbHbBIE JJIS1 BCEOOIEro U HEYKOCHUTEIBHOTO MUCTIOJHEHUS TaK
«B cIy4yae, €Cld MpU PACCMOTPEHHHM YrOJIOBHOTO Jiela CYIOM YCTaHaBJIMBAJIOCh, UTO MPECTYIUICHUE
COBEPIICHO MOJACYAUMBIM C IeNblo n30exars Moounuzanuu B Kpacuyo Apmuto u Boenno-Mopckoit @or,
CyIbl JOJDKHBI OBUIM HPHUOCTAHOBUTH CHyIIAHHE Jefla W BBIHOCUTH ONpEZEIeHHe O Iepeaade jena
IPOKYpOpYy Ul TPOU3BOJCTBA paccielOBaHHs M MpefaHus OOBUHIEMOIO CyAy 3a YKIOHEHHE OT
ucnosHeHus: BouHckoi 06s3aHHOCTH (CT. 312 VIIK PCOCP u ct. 88 YK PCOCP)» [18]. AHanu3 AMHAMUKH
3akoHosiatenabcTBa CCCP B 3TOT CypOBBIN MEpHOA KOHCTATHPYET €€ OJHY CIeU(PHKY HOPMOTBOPUECKOM
U TPaBONPUMEHUTENILHOW JIeATeNbHOCTH. Tak OblTM cPOpMyIHMpOBaHBl HOBBIE IOPUIMYECKHUE COCTABBI
TSOKKMX [pAaBOHApYyLIEHUH paHee He mpelycMarpuBaBlIMXcsi 3akoHonarenbcTBoM Coroza CCP.
OCO0eHHOCTh cOCTOSIa B TOM, YTO OHM HE HWHKOPIOPHPOBAIUCH B JEHCTBYIOIIEE 3aKOHOAATENbCTBO, B
YaCTHOCTH B YTOJIOBHBIH KOJEKC, a BBOJAWIMCH B JICHCTBUE HAa OCHOBAHMM CYIIECTBEHHOI'O KOJMYECTBA
HOBBIX 3akoHOB (mocranoBieHuit CHK CCCP, nmocranoBnennii 'KO, Ykazos Ilpesunuyma BepxoBHOTO
Cosera CCCP), a nHor/1a onepexarofx ux MoA3aKOHHBIX akToB (1moctaHoBineHui [InenymoB BepxoBHoro
Cyna CCCP, mpukaszoB IIpokypopa CCCP, pazwsicaenuit HKIO CCCP) cpasy BBOAMBIINX HOpPMBI B
nevictue. Ilepsbiii mpenenent Obu1 cozgan pazbsicHenueM HKIO CCCP ot 10 centsops 1941r. o6
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YyrOJIOBHOM OTBETCTBEHHOCTH 32 YKJIOHEHHE OT MOOWJIM3alMM Ha TMEPUOJ BOCHHOTO BpPEMEHH
TPYOCIIOCOOHOTO TOPOACKOTO HaceJdeHus Juis paboThl Ha MPOM3BOJCTBE U CTPOUTEILCTBE BIEpBHIE [8] U
TosibKO 13 deBpanst 1942r. 6bu1 m3aan coorBercTBYIOMM Yka3 [Ipesunumyma Bepxosaoro Cosera CCCP
[2]. Ora mpakTHKa BO3MOXHO OOBSICHUMAa YpE3BBIYANHBIMH YCIOBUSMH BOECHHOTO BPEMEHHM, OJTHAKO MBI
JOJDKHBI IOHUMATh, YTO ObllIa BHE paMOK 3aKOHHA UM HE MOXET ObITh omnpaBaaHa. OTMETHUM - OHa HMMesa
MECTO HE TOJIbKO B BOEHHOE BPEMs, HO U B IPEIBOECHHOE M IOCIEBOCHHOE BPEMs, UTO IO3BOJISJIO, «IpPU
HEOOXOIMMOCTHY», 3JIOYIMOTPEONIsATh H HapymaTh 3akoH. MBI MOXEM HETaTHBHO OTMETUTh U
MIPUMEHSBIIHICS B 3TO BpeMs NPUHIMUI TPUMEHEHUS aHAJIOTHHU, a TaK K€ OTCYTCTBUE KOHKPETUKH H
pacIUIBIBYATOCTh MpU  (HOPMYIMPOBAHUM CAHKIIMM 3a HOBbIE BHUJIBI mpecTymuieHui. I[lpumepom He
KOPPEKTHOTO UCHOJIb30BaHMUs aHajoruu sipisiercst nocraHoBiaeHue ['KO Ne 986¢ ot 1 nexabpsa 1941r. «O6
OTBETCTBEHHOCTH 3a PACXMILIEHHE CHETO3AIUTHBIX OTPAXKJICHUN Ha KEJIE3HOJA0POKHOM TpaHcmopte» [20].
KBUTH(DUIIUPOBABIINX KPAKy CHETO3AIMUTHBIX OTPaXKJICHUM, 3alIMIIABIINX KEIC3HOJIOPOKHBIC MyTH, KaK
KpaXXy OOIIECTBEHHON (COIMAMCTUYECKOM) COOCTBEHHOCTH, OOBSBIIMX JIIOJEH, TOKYIIABIIUXCS Ha
COITMATMCTUYECKYIO COOCTBEHHOCTh, BparaMu HapoJia ¥ BMeHsBIINX caHkuuio no [locranosnennto 1K u
CHK CCCP ot 7 asrycra 1932r. «O0 oxpaHe MMYIIECTBa IOCYJapCTBEHHBIX MPEANPHUATHH, KOIX030B U
KOOTIEepaIui ¥ YKpEIIeHUU OOIEeCTBEHHOU (coluaimcTuueckoit) coocreenHoctn» [29 C.335.], paccTpen ¢
KOH(HUCKaIMEeH UMYyIIecTBa (MPU HATMYUU CMSTYAIOIINX BUHY OOCTOSATEIHCTB HAKa3aHWE B BUJIC JIMILICHUS
cBO0OOBI HA CPOK HE MeHee AecATH jeT). OTMETHUM, UTO JIePEBSHHBIE CHErO3alIUTHBIE OIPAXKICHUS (3a00pHI)
WCTIOJh30BAJIMCh TIEPECETICHHBIMU WJIM SBAKYHMPOBAHHBIMU JIMIIAMH JIJII OTOTUICHUSI CBOUX BaroHOB,
TEIUTYIIeK, 3€MJISIHOK, OCOOCHHO B 3MMHHUX YyClIOBHUAX. YacTo moau (CeMbU C JAETbMHM U TIpEcTapelble)
CTOSUTM TIEpe]] OTTACHBIM BBIOOPOM — 3aMep3HYTh B T.H. TOBAPHOM BaroHe, 100 noiayuuts 10 et uiu ObITh
paccTpessiHHBIM. XapaKTepHBIM SIBJIIETCA TO, YTO yKa3zaHHOe M psf Apyrux nocrtaHoBiaeHuit ['KO Obiu
CEKPETHBIMH, a PACIUILIBYATOCTh W HEOMPEAENIEHHOCTh CAHKIMNA YCHUJIMBAIUCH TOJIOKEHHEM O TOM, YTO
BUHOBHBIC JIOJDKHBI TPUBJIEKATHCS K OTBETCTBEHHOCTH IO 3aKOHAM BOEHHOTO BpEMEHH, 0€3 YeTKOU
KOHKpPETH3alluu Mephl HaKa3aHWs B JaHHBIX MOCTaHOBIEHHSX. Oco00 XO4yeTcsi OTMETUTHh BO3MOKHOCTD
npumeHenus BMH - «pacctpenay K mpecTynmHUKaM SIBJISIOIIMMUCS HECOBEPIICHHOIEeTHUM. Kak u3BecTHo, 7
anpens 1935 r. [IUK u CHK CCCP npunsiu [ToctanoBinenue «O mepax 60pbObI ¢ IPECTYIMHOCTHIO CPEeIN
HecoBepIeHHoJeTHUX» [27; 33], B COOTBETCTBUM C KOTOPHIM HECOBEPIICHHOJIETHHE ¢ 12 J1IeT MOTJn OBITh
MPUBJICYEHBI «K YTOJIOBHOMY CYNly C IPUMEHEHHEM BCEX MEp YrOJIOBHOTO HakazaHus» [7,8,9,10,11]. B roaer
Benukoit OTedecTBEHHOW BOWHBI M3MEHMWJIACH MPABOBAs pErIaMEHTAlMsl psifia TPaXIaHCKO-IPABOBBIX U
TPYIOBBIX MPAaBOBBIX OTHOLIEHUH. [IpociexuBaiuch 1Ba OCHOBHBIX HAIlpaBJICHUS - 3aMETHO YCUJIMBAJIACh
OTBETCTBEHHOCTb 32 IPECTYIUICHUS, MPEIYyCMOTPEHHbIE JEMCTBOBABIIMM 3aKOHOJATEIBCTBOM, U, B TO XK€
BpeMsi, (GOpPMYJIMPOBAIUCH  HOBBIE  COCTaBbl  MPECTYIUICHUH, paHee HE  IPEeIyCMOTPEHHBIX
3akoHoAarenbcTBOM CCCP. bombiioih MaccuB 3aKOHOJATENBCTBA U MOI3aKOHHBIX HOPMATHUBHBIX IPABOBBIX
aKkToB B cepe SKOHOMHKH MOCBALIEH acleKTaM TPYAOBOW AMCLUMILUIMHBI, TaK KakK MOJAJAEpKaHUE TPYIOBOM
JUCHMIUIMHBL  SIBJISETCSl 3aJ0rOM YCHEIIHOW padoThl SKOHOMHKH, TIOTOMY YyCUJIEHHE TpeOoBaHU
COOJIOIEHUST TPYJOBOM TUCIUIIIMHBI B TOJIbI BOMHBI JJornyHO. C koHna 30-x — Havana 40-X rojioB yrposa
BOWHBI, HaBHUCIIAs HaJa CTpaHOH, MOOyIuiIa COBETCKOE PYKOBOACTBO PACHIMPUTH aJMHUHUCTPATUBHO-
penpeccuBHble crnocoObl ympasneHus. B 1940 romy mnosBuinchk Heckonbko YkazoB IIpesummyma
BepxoBaoro Cosera CCCP, yxecToyaBIIMX METOIbl YKPEIUICHHS TPYAOBOW JUCHUHUIUIMHBI U OOPHOBI C
TeKy4ecThlo KaapoB. [53]. beuio yBennueHo pabouee BpeMsi, BBOJUIOCH YTOJIOBHOE HAKa3aHUE 32 MPOTYIIbI,
pabOTHUKU MPUKPEIUIUIUCH K Tpeanpustuio. CaMOBOJIbHBIM YXO[ C MPEANPUATUN U yUPEKACHUNH BIEK 3a
co00#l CaHKIMIO JUIIEHUs CBOOOJBI CPOKOM OT JABYX IO 4eTbipex mecsueB (cT. 5, m. 1). Ilporyn 6e3
YBOKUTEIHHOM MPUYHUHBI HAKA3bIBAJICS UCIPABUTEIHHO-TPYJOBBIMH pab0OTaMH 1O MECTY pabOTHI HA CPOK 0
IIECTH MECSIIEB C yAep:KaHueM M3 3apaboTHOM miati 10 25% (cT. 5, m. 2). HapoaHble Cyabl TOKHBI ObUTH
paccMmarpuBath BCe ITH Jena He Oosee 5 AHel, a MPUroBOPbl MPUBOAUIUCH B UCTIOJTHEHHE HEMEAJICHHO. 3a
COKpPBITHE OT TpeJaHusl CyAy BHHOBHBIX M 3a NpPUHSATHE HAa pabOTy IHMI, CaAMOBOJBHO VIIEOIIUX C
MNPEeNNpHUATH U Y4YpEKIECHUN, PYKOBOJUTENH B COOTBETCTBHM C YKa30M MPHUBICKAIUCh K, CyAeOHOM
oTBeTcTBeHHOCTU. Jlamee BcrymatoT B gaeiictBue Ykasel Ilpesmamyma BepxoBuoro Cosera CCCP
CaHKIIMOHHUPYIOIIHUE YTOJOBHYIO (JIMIIEHHEe CBOOOJIBI) OTBETCTBEHHOCTh 32 MEIKHE KPaKU U XYJIHTaHCTBO,
TaK KaK Tpa)<JaHe MOJIh30BAINCH TUM, YTOOBI IOMEHATH MECTO padoThl, a [44, 48] HapkoMaTaM ObLIO J1aHO
MpaBoO - HAMPaBJIATh pabOUYMX, MHKEHEPOB, CIYXKAIUX C OJHOTO MPEANPHUATHS Ha IPyroe, Mpu 3TOM Ha
pyKOBOIUTENEH AaBWia OpeMeHEeM BO3MOXKHasi CypoBasi YroJIOBHAsE OTBETCTBEHHOCTh 32 HE BBINIOJHEHHE
71X TpeboBanuil. [loaroToBka pabouux KaJpoB U 00y4YE€HHE B PEMECIICHHBIX, )KEJIE3HOOPOKHBIX YUHIUIIA
n mkosgax P30 Takxke cTano KECTKO KOHTPOIMPOBATHCS rocyaapcTBoM [43]. 3a caMOBOJIBHBIN yXOn U3
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YUWIWIIA WM IIKOJBI, a TaKKe 3a CHUCTEMaTHYecKoe M rpy0oe HapylleHHE MIKOJIbHON JWCIMILIINHEI,
MOBJIEKIIIEE MCKIIIOUEHUE M3 YUYWININA WIM IIKOJbl CJIEN0BAJIO YrOJOBHOE IIPECIEIOBAHUE B BUJE
3aKJIIOYEHUS B TPYAOBBIE KOJIOHUU CPOKOM 0 oAHOTO roga. B 1941r uepes 5 mecsiiieB mocie Hayana BOMHBI
B JIONOJIHEHUE K CYLIECTBOBABIIEH PErIaMEHTAllMM BBOJIUTCS B JEHCTBHE HOPMBI COIVIACHO KOTOPBIX BCE
paboune My>KCKOTO M >KEHCKOTO MOJia MPEINpUATHI BOCHHOW MPOMBIIIJICHHOCTH, a TAaKKe MPEANPUITHI
IpYrux oTpacied (yroJIbHOM NPOMBIIIJIEHHOCTH, J>KEJIE3HBIX JOpOr, BOJHOTO TpaHCHoOpTa W Ap.),
0OCITy’)KWBaBIINX BOCHHYIO MPOMBIIIICHHOCTD MO MPHUHIUITY KOONEPAIH, CUUTAIOTCS Ha TEPHOJ BOMHEI
MOOWIM30BaHHBIMH U 3aKPETICHHBIMU JUISl TOCTOSTHHOW pabOoTHI 32 TEMH MPEANIPUATUSIMH, Ha KOTOPBIX OHH
pabotamu. CaMOBOJBHBI YyXOJ C TPEANPHITHN YKa3aHHBIX OTpacieil MPOMBIIUIEHHOCTH CTall
paccMaTpuBaThCs Kak JA€3€pTUPCTBO, BUHOBHBIE B HEM KapajUMCh TIOPEMHBIM 3aKJIIOUEHHUEM Ha CPOK OT 5 110
8 ner. [lena HOJDKHBI OBUIM pacCMaTpPUBATHCS BOCHHBIMU TPUOYHAJIaMH, OTBETCTBEHHOCTH 32 MPECTYIUICHUS
cTaja KBaIH(PUIUPOBATHCS IO aHAIOTUH C MPECTYIUICHUSIMHA COBEPIIEHHBIMU BOSHHOCTY)amumMu KpacHoit
ApMHM C caHKIIMEW IO 3aKOHaM BOEHHOro BpeMeHH [52]. IlpuMeHeHue caHKIMil K paboyuM M CIyXKalluM
KEJIe3HOH JOpOro W BOJHOIO TPAHCIOPTa MMEJIO OCOOEHHOCTH Ha HHMX DPACIPOCTPAHMUIIO CBOE NeHcTBHE
npumeuanue Kk 2 k cr. 28 YK PCOCP [42] «mpuroBop, NpUCYXKIAIONIMA B BOCHHOE BpeMs
BOEHHOCIYXKAILlEr0 K JIMIIEHUI0 CBOOOIBI 0e3 Mopa)XeHWsl MpaB, MOKET OBITh IO OIpPENEICHHI0 CYAA,
BBIHECIIIETO MPUTOBOP, OTCPOUEH UCIIOJIHEHUEM JI0 OKOHYAHUS BOCHHBIX JEHCTBUI C TE€M, UTO OCYKJIEHHBIN
HampaBJsIeTCA B JCHCTBYIOIIYIO apMHIO»). YCTaHABIMBAJIOCh, UTO OCYXJICHHbIE PAOOTHHUKHU
KEJIe3HOJJOPO’)KHOTO M BOJHOTO TPAHCHOPTa, K KOTOPHIM CyJl HaieT BO3MOXKHBIM TPUMEHHUTH 3TO
MpUMeyYaHue, Mo OINpeAeTeHUI0 Cyla JOJDKHBI OBbLIM HampaBisAThCS B IITpadHbIE YacTH JEHCTBYIOIIEH
apMHUM — JIUIIa TPU3BIBHOTO BO3pPAcCTa, TOJHbIE K HECEHUIO BOCHHOM CIyKObI, a OCTaJbHbIE (MAIIUHUCTBI U
WX TIOMOIIHWKHW, HAYaJIbHUKHA CTAHIMH W WX TMOMOIIHWKH, IUCIIETYEpa, TIABHBIE KOHIYKTOPHI) — Ha
MPEeNNpUATHS C HCIOJb30BAaHUEM HUX IO YCMOTpeHHio pykoBoautens npennpusitus. [30]. Hapsgy c
YKpEIUICHUEM TPYAOBOU AUCHHMIUINHBI pykoBoAcTBO BKII(0) 1 opraHoB rocymapCTBEHHOM BIACTH B TOIBI
Benukoit OteuecTBeHHOM BOWHBI yIemsiIn 00JIbIII0€ BHUMAHUE BOMIPOCAM MOOMIM3AIUN TPYAOCIIOCOOHOTO
HaceJIeHUs JUIsl paOOThI B IPOMBIIIIEHHOCTH M CEIbCKOM XO3SICTBE. YTOJOBHBIM KOJIEKC HE UMEN cTaTel 00
OTBETCTBEHHOCTH 32 YKJIIOHEHHE OT MOOWIM3aluu JUisi paboThl Ha Mpou3BoAcTBe. llosToMy BoOmpOCHI,
CBSI3aHHBIE C OTBETCTBEHHOCTBIO JIUI, YKJIOHSIBIIMXCS OT MOOMJIM3AIMU, BCTAIHM YK€ Ha HA4aJlbHOM JTarle
BOWHBI, U MX MNPUXOJWIOCH CIIEIIHO pa3pemarb B YCIOBUSAX HENOCTaTKa BPEMEHUM U OTCYTCTBUSA
HopMmaTtuBHOUM 0a3bl. 10 centsOpst 1941r. HKIO CCCP pazbscHsn: «JIuna, MoOMIM30BaHHBIE B 3aKOHOM
YCTaHOBJIEHHOM MOPsAIKE Ha 000OPOHHBIE PabOThI, YKIOHSIOIIMECS B YCIOBUSX BOGHHOTO BPEMEHH OT 3TUX
paboT, moIeKaT yroJoBHOH OTBETCTBEHHOCTH MO CT. 59-6 YK PCOCP OTtka3 u yKjIOHEHHE B yCIOBUSIX
BOCHHOI'O BPEMEHH OT BHECEHHUs Haoros» [32]. CaHkuus npeaycmaTpHBaia, 4TO OTKa3 WM YKIIOHEHHE B
YCIIOBUSAX BOEHHOTO BPEMEHU OT BHECEHHUS HAJIOTOB WJIM OT BBINOJHEHHUS MOBUHHOCTEW BIJIEKIIU 3a cOOOi
JmuIIeHne CcBoOOABI HAa CPOK HE HIDKE 6 MecsleB, C IMOBBIIIEHHWEM, MpU 0co00 OTATYAIOMIMX
00CTOSATENBCTBAX, BIUIOTH JO paccTpeiia ¢ KoHQHCKanued umyiectBa. 1o pasbicHenne HKIO CCCP
npoaospkaio AeictBoBath 10 npunstus Ykasza [IC BC CCCP [40]. Yka3 npu3Hai HEOOXOAMMOM Ha TIEPHO/T
BOGHHOTO BPEMEHH MOOWIM3AIMIO TPYIOCHOCOOHOTO TOPOICKOTO HAaceleHUs Juis paboThl MO MECTy
KUTEIbCTBA HA IMPOU3BOJCTBE U CTPOUTEIBCTBE, B IEPBYIO OYEpE/b, B ABUALMOHHOM M TaHKOBOU
MIPOMBIIIIJIEHHOCTH, MPOMBIIIIEHHOCTH BOOPYXEHUI 1 OOEMPUIAcOB, B METAJUTYPTrUYECKOM, XUMUUECKON U
TOIUTUBHOM MPOMBINUICHHOCTH. MoOWIM3aluu MOANekald MYXKYHMHBI B Bo3pacte oT 16 mo 55 ner,
KeHIMUHbI — OT 16 1o 45 net (Ykazom [Ipesuamyma BepxoBnoro Cosera CCCP ot 19 centsiops 1942 r.
BO3pACT JUIs KeHIIMH Obl1 yBenuueH a0 50 ser) [49], u3 uucna He pabOTAarOMIMX B YUYPEXKACHUAX U Ha
npennpusaTHsaX. B kadecTBe Haka3zaHUs 3a YKIOHEHME OT MOOWJIM3alMM yKa3 MperycMaTpuBai
UCIPAaBUTENBLHO-TPYAOBBIE paboThl Ha Cpok 10 1 roma. Bo BpeMst BOWHBI MMeNla MECTO HEOOXOJIUMOCTb
oOecrieunTh paboyel CHUJIOH HE TOJBKO TPOMBIIUIEHHOCTh, HO M CeJIbCKOe Xo3siicTBo. [14, 24].
MoOuu3anuu nojauaexano TpyAoCnocOOHOe HaceleHHe TOpPOJoB U CEIbCKMX MECTHOCTEH, He paboTaBilee
Ha IPEeANpUATUSIX TPOMBIIUIEHHOCTH M TPAHCIOPTA, YaCTh CIYKaIIMX I'OCYAapCTBEHHBIX, KOOTIEPATUBHBIX,
OOIIECTBEHHBIX YUPEKICHHUM, MY>KUYHMHBI — B Bo3pacTe oT 14 g0 55 net, sxeHmuusl — oT 14 1o 50 ner. B
KauecTBE HAaKa3aHUs 3a YKIOHEHHE OT MOOWJIM3AIMUA U CAMOBOJIBHBIN YXOJ ¢ pabOThl MperycMaTpUBAIHCh
HCIPAaBUTENILHO-TPYIOBbIE Pa0OTHI HA CPOK /10 6 MecAleB ¢ ylepKaHueM U3 3apaboTHOM miatel 10 25%. Ha
OCHOBAaHWW HOPMATUBHBIX aKTOB, MOCBAIIEHHBIM BOIIPOCcaM MOOMIIM3AINH B TobI Benukoit OTeuecTBeHHOM
BOIHBI OBIJIO MOOMJIM30BaHO cBbime 12 MiH. yenoBek [35]. BoitHa ompenenuiaa mMOMHMO BCEro MpoYyero
HEOOXOIMMOCTh TPHBICYCHHS] TPaXJaH CTPaHbl K BBHINOJHEHUIO TPYIOBBIX MOBUHHOCTEH. Takas
BO3MOXHOCTb IIpEeycCMaTpUBaJIach B 3aKOHOJATENIbCTBE O Tpynae em€ no BoitHbl. B Konekce 3akoHOB o
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tpyae CCCP yka3plBaJloCh, YTO BCE Ipa)kJaHE (32 HEKOTOPHIM HCKIIOYEHHEM) MOIJIM (CHelHaIbHbIM
nocraHoBiaeHussM CHK CCCP u gpyrux yHnoJHOMOYEHHBIX Ha TO OpraHOB) IIPUBJIEKAaTbCS B
UCKIIIOYUTENBHBIX CIy4asX K TPyLy B MOpPSAIKE TPYIOBOM NOBUHHOCTH. B yCIIOBUSX BOEHHOIO BpEMEHU
BO3HUKJIA HEOOXOJUMOCTh KOHKPETHU3UPOBATh 3TH TMOJOXKEHHUS M IPEIyCMOTPETh OTBETCTBEHHOCTH 3a
HEUCIIOJHEHUE TPYAOBOM MOBUHHOCTU [51]. B MecTHOCTSAX, OOBSBICHHBIX HAa BOECHHOM IIOJIO)KEHHUH, U
rpaxkJlaHe TPUBJICKAINCH K TPYJOBOM MOBMHHOCTH ISl BBIMOJHEHHS OOOPOHHBIX Pa0OT, OXpaHbl IyTei
COOOIIEHUsI, COOPYKEHUH, CPEICTB CBS3H, DICKTPOCTAHIINHI, JIECKTPOCETEH M IPYTUX BAXKHEUITUX OOBEKTOB,
uid ydactus B Oopb0Oe ¢ moxapaMy, HAaBOJAHEHUSAMM M CTUXUHHBIMM O€ICTBUSMHU. 3a HEUCIOJHEHHE
IIOCTAHOBJICHUM O BBEJIEHUU TaKUX TPYAOBBIX MOBUHHOCTEH BOEHHBIE BJIACTU MMENIM IPAaBO HAKa3bIBaTh
BUHOBHBIX B aJMMHHMCTPAaTUBHOM mopsake. OJHAKO yXe T0J CILyCTs OTBETCTBEHHOCTb 3a YKJIOHEHHE OT
TPYAOBOM NMOBUMHHOCTM OblIa 3HAYUTEIBHO ycWJI€Ha, [26] Tak BUHOBHBIE B OTKa3e WM YKIOHEHHHM OT
TPYJAOBOM MOBUHHOCTH, a TAK)XKE B 3a/I€PKKE JIMI, padOTaBIIMX HA MPEANPUATUAX WIH B YUPEKICHUSIX U
MPUBJICKABIIMXCS K TPYAOBOM NOBUHHOCTH, MOAJIEXKAIN YrOJOBHOW OTBETCTBEHHOCTH «IO 3aKOHAM
BoeHHOro BpeMeHu» [14]. OcoOyr BaXHOCTb HMMEJO OOecleyeHHe apMUU U CTpaHbl HEOOXOIUMBIM
KOJIMYECTBaM IPOJIOBOJICTBUS, @ TaK)K€ CBOEBPEMEHHOE IIPOBEJCHHE B KOJIX03aX M COBX03aX BCEX
CEJIbCKOXO3SIMCTBEHHBIX paboT s oOecrneyeHus BO3MOXKHOCTHU TIOJYYEHMsI BBICOKOTO YypoXkas H
JaJIbHENIIIEr0 pa3BUTHSA >KMBOTHOBOJCTBA, ATH LEIU ObUIM JAOCTUTHYTHI, B OCHOBHOM, IIyTEM YCHUJICHHUS
YTOJIOBHO-PETIPECCUBHBIX ~MEpP IO OTHONIEHHWI0O K pabOOTHMKaM  CEIbCKOro  Xo3siicTBa. [14,
23]. TpynocniocoOHbIE KOJIXO3HHWKH, HE BBIpA0OTaBIIME 0€3 YBaXWUTEIHLHON MPUYHHBI 005S3aTEIBHOTO
MUHHUMYyMa TPYJIOJHEH, HaKa3blBaJHCh HCIPABUTEILHO-TPYAOBBIMU pabOTaMU B KOJX03aX Ha CPoK 10 6
MECSIICB C yIepKaHWEeM W3 OIUIaThl TpyaoaHed mo 25% B mosib3y Kosixo3oB. IIpencemarenu mpaBieHui
KOJIX030B M Opuraavpbl 3a YKJIOHEHHUS OT MpeJaHHsl Cyly BHHOBHBIX KOJIXO3HUKOB INPUBJIEKAINCH K
YTOJOBHOM OTBETCTBEHHOCTH B 3aBUCHMOCTH OT KOHKPETHBIX 00cTosATenbeTB fena no cr. 109 YK PCOCP
«3noynotpebnenue Biaactbio» wiH 1o cT. 109 YK PCOCP «be3aeiicTBre BIacTH M XaJlaTHOCThY. M3BECTHO
yTOo dKOHOMHYeckod ocHoBo CCCP B TOM umcie W B BOEHHBIE Tojbl OblIa TOCYJapCTBEHHAS
(coumanucTryeckasi) CoOOCTBEHHOCTb, OJTHAKO MPUMEHSBILUICS U B IIPEeIBOEHHBIE rOJIbI 3aKOH OT 7 aBrycra
1932 r. [29] B 3TO BpeMms MOJIydus emie OOJbIle OCHOBAaHUN M CaHKIMHA. Tak >KECTKUH XapakTep HOCHIIO
nocranoBieHrue ['KO Ne 1948cc «O0 OTBETCTBEHHOCTH KEJIE3HOJAOPOKHBIX CIYXKAIIMX 332 COXPAHHOCTH
MEPEBO3UMBIX [0 JKEJIE3HBIM JIOPOraM HApOJAHOXO3SIWCTBEHHBIX TI'PY30B B BOEHHOE BpEMsS», KOTOpPOE
0O0BSBIISIIO BUHOBHBIX B XUIICHUH U pa30a3zaprBaHUU HAPOJHOXO3SHUCTBEHHBIX IPY30B MIPH MEPEBO3KE UX M0
JKEJEe3HbIM JO0poraM BparaMy HapoJa, U NPHU3bIBAIO KAapaTh BHUHOBHBIX IO BCEM CTPOTOCTH 3aKOHOB
BOGHHOTO BpeMeHU. B KkadecTBe Haka3zaHUsi BMHOBHBIX IPEIyCMaTpPUBAJICS paccTpell ¢ KOH(HCKalHen
umytectBa. HKIO CCCP u Ipoxypop CCCP cBoum npukazom Ne 69¢/015¢ ot 4 urons 1942r. npemioxunm
MPECTYIUICHUS JIUII, YKa3aHHBIX B TocTaHoBieHnu [ KO, kBasmduiuposats o 3akony oT 7 aBrycra 1932r.,
BUHOBHBIX B YMBIIUICHHOW TMOpYe€ WJIM NPUBEACHUM HMYIIECTBA B HErOJHOCTh IIPUBJIEKATh K
oTBeTCTBEHHOCTH MO CT. 58-9 YK PCOCP «/luepcusi». K BHHOBHBIM HE JOJIKHBI OBLIM MPUMEHSATHCS
YCIIOBHO€ OCYKJIEHHE WJIM OTCPOUYKA MUCHOJHEHUs ITpurosopa. pyrue nocranosnenus: ['KO, HanpaBneHHbIe
Ha OOpprOy C XUIEHUSMHU COLUATHCTHYECKON COOCTBEHHOCTH, MPEAyCMAaTPUBAIM, KaK MPaBUJIO, MEHEe
CypOBbI€ Mepbl HakazaHusi, B 0CHOBHOM, 1o cT. 109 u 111 YK PC®OCP. Bce onu, Oyaydun coBEpIIEHHO
CEKPETHBIMHU WJIM CEKPETHBIMH, OIJIAIIAINCH crenuanbHbIMU npukazamu wind nucbMamu HKIO CCCP unmn
IIpoxypopa CCCP. HKIO CCCP neomHokpaTHO TpeOOBasl OT CyAOB NMPUMEHEHHUS K BUHOBHBIM HMEHHO
3akona ot 7 aBrycta 1932 r., a He craTteil YronoBHoro kojekca (Hanpumep, npukaz HKEO CCCP Ne 0172
oT 4 centsa0ps 1942 r. [31]). [Ipencrasmisiercs, 4To CTOJb IMHUPOKOE MpUMEHEHHe 3akoHa OT 7 aBrycta 1932
I. He ObUIO MOJHOCTHIO ONPaB/JAHO JaXe B YCIOBHIX BOEHHOTO BpeMeHU. B Toxke BpeMs, OTBETCTBEHHOCTb
3a XMIIEHHMS TOCYJapCTBEHHONW COOCTBEHHOCTH JOJDKHA ObUIa ycHIMThCA. HeoOXoaumocTh ycHIIeHMS
OXpaHbl TAKUX BUJOB rOCyJapCTBEHHON COOCTBEHHOCTH, KOTOPbIE UMENIU HEMOCPECTBEHHOE 3HAUEHUE IS
OpraHM3aluy pasrpoma Bpara, HalpuMep, BOCHHOTO HMMYILECTBA WJIM IPOJOBOJIBCTBHS, HE BBI3BIBAET
COMHEHMSI, OJJTHAKO B CBSI3U C TE€M, YTO 3aKOHOJATEIbHO TaKWe BU/bI COOCTBEHHOCTH YETKO OIpeJIesIeHbl He
ObUIH, yCHIIEHHE pernpeccuii 1o 3akoHy oT 7 aBrycta 1932r. u npuHsIIO B IO/l BOWHBI HIMPOKHE MAcCIITaObI
[28]. Jlumpb oTAEnIbHBIE BUIBI XMIECHUH COIMATMCTUYECKOH COOCTBEHHOCTH OBLTH HU3BATHI U3 Chepbl
neicTBus 3Toro 3akoHa. Tak, 3a xumenue roprouero B MTC u konxo3ax crnennanbHblil Yka3 IIpesnanyma
Bepxoaoro Cosera CCCP ot 23 wuronsg 1942 r. nmpemycmarpuBan Haka3aHHE B BHJIE TIOPEMHOIO
3aKJIIOUEHUS Ha Cpok OT 3 110 5 neT. Kak yke oTMeuasioch, 3HaU€HUE YBEIMUEHUS BBIITYCKAa B OJIbl BOMHBI
CEeNIbCKOXO3SMCTBEHHOW MPOJXYKIMH ObLIO 4Ype3BblYaiiHO Benuko, OrpoMHOE 3Ha4YeHHE IPHOOpend B
YCIOBUAX BOMHBI KOJUICKTUBHBIE W HHIMBHyaJbHbIE OTOpPOJbl pabOuMX M CHYKaIlIMX. YMBIIIJICHHOE
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MOBPEXKJICHHE TTOCEBOB U ypOXKash Ha TaKMX OTopoJiaX MOTJO OBl Je30praHM30BaTh CHAOXKEHHE HACEICHHS
MpoayKTaMu cenibckoro xossiictBa. IlocranoBnenuem Ilnenyma BepxoBnoro Cyma CCCP ot 26 utons
1942r. ObUIO MPEATIOKEHO KBATM(UIIMPOBATH YMBINIJICHHOE MOBPEKICHUE TIOCEBOB M YpOXkKas Ha 3eMIISX,
OTBEJICHHBIX 10| KOJUIEKTUBHBIE OTOPOAbI UIs pabounx u ciayxamux, o cT. 79 YK PCOCP «YwMbinuieHHoe
UCTpeOJIeHHe TOCYIapCTBEHHOTO uMmymiecTBa» [2, 8, 9]. B ycloBUSX BOCHHOTO BpPEMEHU WHTECPECHI
X0341CTBA HEMOCPEJACTBEHHO IMEPEIIeTAINCh ¢ HHTEpecaMu OOOPOHBI CTPaHbI, YTO O3HAYAJO MOBBIIICHUE
OMACHOCTH XO34WCTBEHHBIX npectymieHui. OqHako, cratbu YK PCOCP 0 x03511CTBEHHBIX NPECTYIIICHUIX
HE BBI3BAIM B OCHOBHOM HEOOXOJAMMOCTH HHM B 3aKOHOJATENIbHBIX JIOMOJHEHHSIX W W3MEHCHHSX, HU B
CHeIUaIbHBIX TUPEKTUBHBIX YKa3aHUSX B CBSA3U C YCIOBUSIMH BOCHHOTO BpeMeHHU. VICKITIOUeHUsIMU SIBUITUCH
CIEKYJSLIMU, CAMOIOHOBapeHUE M HapyllieHue npaBuil Toprosiu [14]. Yxke 22 utons 1941r. Ykazom «O
BOCHHOM II0JIO’)KEHUHW» BOCHHBIM BJIACTSM B MECTHOCTSX, OOBSBICHHBIX Ha BOCHHOM IOJIOKEHHUH, OBLIO
MPEJOCTABICHO TPABO IEeperaBaTh Ha PACCMOTPEHHE BOCHHBIX TPUOYHAIOB JieNia O CHEKYISALWHU, «ECIH
KOMaH/JI0BaHWe mpuzHaeT 3To HeoOxomumbeim» (cT. 7) [34 C.101.]. Hackoibko H3BECTHO, BOEHHOE
KOMaHJIOBaHHME 3THM CBOMM IpaBoM BO BpeMs Bennkoil OTeuecTBeHHON BOMHBI HE MOJb30BaNOCh. CTaThs
107 YK PC®CP B penakuuu, aeiictBoBaBiiell B nepuoj Bemukoir OTedyecTBEHHOH BOMHBI, Oompesesnsia
CHEKYJSLUI0 KaK CKYNKy U HEepernpojia)Xy 4YacTHBIM JIMLAM B I€JIIX HAXKUBBI MPOJYKTOB CEIBCKOIO
X035MCTBA U TIPEAMETOB MaccoBoro morpedsienns. Omnako CyneOHas KOJUIETHS TO YrOJOBHBIM Jielam
Bepxosuoro Cyma CCCP B roapl BOWHBI OblIa BBIHYXKJIEHa HEOJHOKPATHO BO3BpAIIAaThCs K BOIPOCY
KBaIM(UKAIMKM CHEKYIIIuU. B psane cBoux omnpeneneHuid OHa MPOBOJWIA CIEAYIOUINE MOJIOKEHUS:
OJIHOKpAaTHBIM cllyyall TMepenpojaXd TOBAapOB B HE3HAYUTEIBHOM pa3Mepe HE COJIEpPKHUT COCTaBa
cnekynsuuu [36], mpoaaxka coOCTBEHHBIX Belled P HEJOKA3aHHOCTH CKYIKU M MPOJaXKU WM CKYIKH JUIs
MEPEnpoIaXKu B LIETAX HAXKHUBBI HE COACPKUT COCTABa MPECTYIJIEHUS,, 0OMEH OJHOTO IpeaMeTa Ha JIpyrou
0€3 11eTM HaXXUBBl HE MOXET KBaJlM(UIMPOBAThCA Kak crekyasuus [36], MOKymnka MpeaMeToB HIMPOKOTO
noTpeblieHns NOo MpochOe APYrux JMIl W Mpoja)xka 3aKyIJICHHBIX MPEeIMETOB 3THMHU JHMLIAMU 0Oe3 LeiH
HaXXUBBl HE COJEPXKUT COCTaBa CHEKYJSIUHU, MOKYNKa TE€X WM HMHBIX MIPEIMETOB Ui COOCTBEHHOTO
MOTPEOJICHUS HE MOKET KBATM(DUIIMPOBATHCS KaK CIIEKYIIAIHUs (3TO TIOJI0KEHHE 0COOCHHO HHTEPECHO — €TI0
OTCYTCTBHE MOTJIO OBl BbI3BaTh MCUE3HOBEHHE TOBApPHO-JICHEKHBIX OTHOIIECHHWN B CTpaHe BOOOILIE, eciu
Ja)ke BO3MOXKHOCTbH IOKYIKH TOBapoB i JIMYHOTO MOTPEOJEHUS CTaBUJIAch IOJ COMHEHHE), MpHU
OTCYTCTBHM JAHHBIX, CBHJIETEJICTBOBABIIUX O TOM, YTO OOHAapyXEHHbIE y OOBUHSEMOrO NPEIMETHI
MPUOOpPETEHbl UM C IIENIbI0 MEPenpoaxu, NEHCTBUS OOBHHSIEMOTO HE MOTYT KBaIH(HUIIMPOBATHCS Kak
MOKYIIEHUE Ha cnekymsinuio. IIpakTuka Bce ke Mija MO NyTH 3HAYUTEIBHOTO PACHIMPEHUS IMOHATHUSA
cnekyasuuu. Bo3Huk Bonpoc o KBanu(UKaUK MPOJAaKu HEKOTOPBIX MPOAYKTOB XOTS U C IEJIbIO HAXKUBBI,
HO 0e3 mpeABapUTEIbHON CKYNKH, WK XOTA U 0€3 CKYNKH U 0e3 IeJid HaXUBbI, HO B OOJBIINX pazMepax
[38]. B onHOM cityuae uMencsi B BULy COBIT B 3HAUUTENBHBIX pa3Mepax U sIBHO C LEIbI0 HaXXUBBI CAMOTOHA
(6e3 mpenBapUTENbHON CKYIKHU CHIPbsl WM CaMOTOHA), a B JIPYTOM — Mpoja)xka B KPYIMHBIX pazMepax
(He3aBUCHMMO OT LENM HAKMBBI) MaXOpKH HIIM Tabaka /10 BBINOJHEHHUS JAHHON pecmyOnuKoil, Kpaem,
00JacThI0 TOCYAApCTBEHHOTO IUIaHa IOCTaBKM MaXOPOYHOTO W Ta0adyHOTo cChipbs. B mepBoM ciydae
Bepxosnsbiit Cyn CCCP gan ykazanue o kBanupukanuu npoaaxu mno anaioruu co ct. 107 YK PCOCP, Bo
BTOPOM — MpaKTHUKa KBanuuimpoBana ykazanHyoo npogaxy mo cr. 107 YK PCOCP naxe 6e3 ccpliku Ha
agaornto [37]. A Bemp B 000UX Ciy4asX CTaThsi O CIHEKYISLUUM HPUMEHANIACh K JEHCTBUSIM, IIO
00BEKTUBHOM CBOCH CTOpOHE HE COBIIAJaBIICH ¢ 0ObEKTUBHON CTOPOHOM, 0OpPHCOBAaHHOM B 3TOM crathe. U
XOTS MOTHUBBI TpuMeHeHus cT. 107 wmorytr ObITh OOBSICHMMBI (B IEpBOM cioydae — Oopbba c
HEpauMOHAIbHBIM KCHOJb30BaHUEM BO BpEMs BOMHBI MHPOJOBOJBCTBEHHBIX PECYPCOB, BO BTOPOM —
oOecrieueHre BBHITIONHEHHsI TJIaHa TOCYAapPCTBEHHBIX IMMOCTaBOK), B 000UX CIIydasX OHHU OTIMYAIUCH OT
MOTHBOB CIEKYJSIMH, Kak oHa Mblcauiaack B ¢T. 107 YK PCOCP. O6umit obouM ciydasM HpU3HAK —
3HAYUTENbHBIN WIH KPYMHBIM pa3Mep MPOJAaHHOTO HE MOT OBIThH ONpaBAaHUEM MpPUMEHEHHS Tol cTtaThu. B
roJbl BOWHBI XapakTep CHEKYISUU HW3MEHHICS KOpPeHHbIM oOpasoMm. Eciu B 10BOoeHHOE Bpems
npeoOiagana CHEKYJSIUS TMPOMBIIUIEHHBIMA TOBapaMH, TO B TOJbl BOWHBI BeAylllee MECTO 3aHsia
CHEKYJISIUS TPOJIOBOJILCTBEHHBIMU TOBAPaMU U CEJIbCKOXO3SMCTBEHHBIMU NMpoAyKTaMmu. [losBUIIMCH HOBBIE
KaHaabl W WUCTOYHUKK TPUOOPETEHMs] CIEKYJISHTaMHU TOBapoOB, OCHOBHBIMH W3 HUX CTaH
MIPOJIOBOJILCTBEHHBIE Mara3uHbl, 0a3bl, CTOJIOBBIC U MHBIC MUIIEBBIC MPEATPUSATHS, a TAKKE CEIbX03 PAHOHBI
[15]. Ha mpOMBINITIEHHBIX W TPAHCHOPTHBIX MPEANPHUATHSAX OBUIM OPraHU30BaHbl OTIENBI pabovero
cHabxenus: (OPCpl), uncino KOTOpeIX K KOHIY BOWHBI qocturiio 7700. Jlo BOWHBI ceIbCKOXO3HCTBEHHBIE
paiioHbI SIBISUTUCH, B OCHOBHOM, MECTaMHU COBbITa IPOMTOBApPOB, a B YCIOBUSX BOWHBI OHU CTall, KPOME
TOT0, IIEHTPAMH CKYIKH CEeIbXO3TOBApOB JUIsl TOCIEAYIOIIero cObiTa B ropoaax. B romer Bemmkoii
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OteuyecTBeHHOW BOWHBI 76,8 MIH. YelOBEK OBIJIO OXBAaYEHO HOPMHUPOBAHHBIM T'OCYAAPCTBEHHBIM
cuabxkenuem [6, 15 C.123.]. Tak BBeaeHue B TOAbl BOHHBI KapTOUYEK Ha IPOJOBOJILCTBEHHBIE H
MPOMBIIIICHHBIE TOBAPHI IOPOAMUIIO Pa3HOTO Poja 3I0YNOTPeOIeHuUs, KOTOPhIe OKa3all CEPhEe3HOE BIUSIHUE
Ha oOIIee COCTOSIHME M pa3Mepbl NMPECTYIHOCTU. B mepBoe BpeMsi caMbIMU paclpOCTPaHEHHBIMH OBLTH
XUIICHUS KapTOUYeK B THUIOTpadusix, MPU UX TPAHCHOPTHPOBKE, B KAPTOUHBIX OIOPO, HA MPEANPHUATHIX U
OpraHu3aiusax, 4eMy CIOCOOCTBOBAJIM CIA0bIii y4eT M KOHTPOJb 32 HMX COXPaHHOCTBIO. 3aTeMm, C
YCTpAaHEHUEM 3TUX IPHUYMH, MOJY4YMJia PacHpOCTpaHEHHE MOJJENIKAa KAPTOUEK W TAJIOHOB, a IO3JHEE -
[IOJIyYEHUE KApTOUEK MO (PUKTUBHBIM JIOKYMEHTaM, IIOBTOPHOE MHCIIOJIb30BAaHUE TAJIOHOB M KYIOHOB
KapToO4eK M Npojaka KapTO4YeK Ha pBIHKAaX. 3HAYMTENBHBIX MAacIITa0OB BO BpeMsi BOMHBI JTOCTUTIH
npecrymienuss B OPCax, B opraHax COIMaIbHOTO CHAOKEHHWS, TOCIHUTAIAX, OOJBHHIIAX, ICTCKHX
yupexieHusnx. 22 suBaps 1943 r. 'KO Obu1 BbIHYXJI€H OPUHSTH clienuaibHoe nocraHosieHue Ne 2780cc
«O0 ycwieHnn OOpHOBI C pacxXuIeHHEM M pa3dazaprBaHWEM IPOJOBOJIBCTBEHHBIX M IPOMBIIUICHHBIX
toBapoB» [19]. VkazanHoe mnocrtaHoBieHue ['KO sBuinoch OCHOBOM Jii YCHJIEHUSI MEp YrOJIOBHOTO
HaKa3aHWs 10 OTHOUIEHUI0 K JIMIAM, 3aHUMAaBIIMMCS CHEKYJSIUel, 370ynoTpeOleHusMu ¢
MIPOJIOBOJILCTBEHHBIMU U MPOMBIIIJIEHHBIMUA KapTOYKaMH, OOMEpHUBaHUEM M OOCYETOM NOTpeOUTEeNneH.
OaHMM M3 BUJOB MPECTYIHOIO MCIOJIB30BaHUS MPOJOBOJILCTBUS SBJSIIOCH CAMOTOHOBAapeHHE. YKa3aHHOE
noctaHoBienue Ilnenyma Bepxonoro Cynma CCCP mpenycmarpuBaio psii Mep, HalpaBlI€HHBIX Ha
YCUJIEHUE CaHKIMI 3a caMOTrOHOBapeHHWe: TakK, 3a JEWUCTBHUA, MpeaycMoTpeHHble yacThio 2 cT. 102 YK
PCOCP (u3rotoBiieHHE U XpaHEHHE CaMOTOHa), ObUIO MPEUIOKEHO NMPUMEHATh, KaK MPaBUIIO, JIMIIEHHE
CBOOOBI; 32 CKYNKY MPOJOBOJILCTBEHHOTO CBHIPhSl C I€JbI0 BBIPAOOTKH CAMOTOHA M TMOCJIEIYIOIIEr0 €ro
cOBITa, CKYNMKY C ATOM JK€ IIEJIbI0 CaMOTOHAa M COBIT €ro IMpH YKa3aHHBIX YCJIOBHUSAX HEOOXOJAMMO OBIIO
paccMaTpuBaTh KAk CIEKyIAInI0 U npurosapusath mo cr. 107 YK PCOCP. B tex cinydasx, korjaa 1no aeny
He ObUIM YCTaHOBJIEHBI (PAKTHI MPEIBAPUTEIBHON CKYIKH ChIPbSl WJIM CaMOTOHA, HO caM COBIT IPOBEJEH B
3HAYUTENbHBIX pa3Mepax U SBHO TMpecieqoBall IeJIb HAXXHUBBI, TaKUe JEHCTBUS JIOJDKHBI ObUIH
kBanmuduimpoatbesa no aHaioruu co cr. 107 YK PCOCP. Ilnenym mnpemioxun AOHKHOCTHBIX JIHII,
YIWYEHHBIX B pa3z0a3apuBaHUM TOCYJAapCTBEHHOTO WM KOJIXO3HOTO 3€pHa (MyKH) U HHBIX
MPOJIOBOJILCTBEHHBIX ~ PECYpCOB  Ha  CaMOTOHOBAapeHWE, TMpHUBJIEKaTh K  OTBETCTBEHHOCTH  IIO
COOTBETCTBYIOIIMM CTaThsIM YTOJIOBHOTO KOJEKCa WJIM IO 3aKOHY OT 7 aBrycta 1932r. B 3aBUCHUMOCTH OT
00CTOSITENLCTB JIeNa, JUYHOCTH OOBHHSIEMOTO M pa3Mepa MPUYMHEHHOTO TOCYJapCTBY MaTepHaIbHOTO
yimep6a [14]. Ha HeoOXoAMMOCTh SKOHOMHOTO OTHOIIEHHUS K MaTepHAIBHBIM pecypcam olpaliajl CBOe
Baumanue, ['KO CCCP. Tak, ceoum mnocranoBieHueM Ne 7011c ot 25 Hos6ps 1944r. I'KO o6s3an
JIECO3aroTOBUTEINICH, JPOBO3aroToBUTeNed M MecTHbie opranbl [maBcHaOmeca mpu CHK CCCP npu
pa3paboTKke JecoceKk U pas3felie COCHOBBIX M Oepe3OBbIX XJIBICTOB M KpsDKEH B Jlecy M Ha CKJIagax B
00s3aTeNIbHOM TOPAJIKE MPOU3BOIUTH OTOOP BCEW MPUIOJHOM YacTH XJIBICTa Ha aBUAIMOHHOE (haHEepHOE
ChIPbE U aBUAIMOHHBIC COCHOBBIC Kpsiku [7,8,9]. BUHOBHBIE B HAPYIICHUH YKA3aHHOTO MOPSIAKA pa3/ieIKu
WIM HWCIOJIb30BAHUS aBUAIIMOHHOM JPEBECHHBbI MOJJIEKAIN CyneOHOM oTBeTCTBEHHOCTH. Ha ocHoBanuu
nucbMma [Ipoxkypopa CCCP Ne 7/280c ot 30 Hos06ps 1944 r. OHM HpPHUBICKATUCh K YTrOJOBHOM
otBeTcTBeHHOCTU 1O cT. 109 mmu 111 YK PCOCP. Crares 105 «Hapymenue npasuin toproBim» YK
PCOCP npumeHsanach B cloy4ae IIOBTOPHOM HE3aKOHHOM TOProBiM XJeOOM KOJXO3HHUKAMHU H
€IMHOJMYHUKAMU JI0 BBITIOJHEHMs IJIaHa caadd xjeba rocyaapcTBy. Ilpencenarenu KoJIX030B U APYrue
JOJKHOCTHBIE JIMIIA, JOMYCTUBIIKE MPOJaXy xjie0a J0 BBIMOJIHEHMs IJIaHa ca4u XJieba, MPUBJICKAINUCH K
otBeTcTBeHHOCTH 1O cT. 109 YK PCOCP [7-11]. Bosbmoe BHMMaHue B TroAbl BOWHBI YIEISAIOCH
CBOEBPEMEHHOMY, MOJHOMY U MPAaBWJIBHOMY B3MMAaHHMIO HAJOTOB C Ipeanpustuii U Haceienus. U 3to
BIIOJIHE OOBSACHUMO, TaK KaKk COOpaHHBbIE CpE/ICTBA LIUIM HAa HYXJbl (pOHTAa W ThUIA, HAa ObICTpeHIINit
NepeBO/ MPOMBIIUIEHHOCTH Ha BOCHHBIN J1aj1. OObIYHbIE 10X0/1bl OIOKETa PE3KO COKPATUIIMCh BCIE/ICTBHE
MAJCHNUs MTPOU3BOJCTBA I'PAXKIAHCKONW NMPOAYKIUU M BPEMEHHOM OKKyMAallMM BparoM 4acTH TEPPUTOPUU
CTpaHbl, 0COOCHHO Ha HadyaJIbHOM 3Tane BOiHbI. [lo3ToMy Hapsiy ¢ ycuieHreM KOHTPOJIS 3a MOCTYIJICHUEM
IUIaTeXed HapOJIHOTO XO3AHCTBA M PETryNSPHBIX HAJIOTOBBIX IJIaTeXel HacelaeHHs, ObUTH OCYIIECTBIIEHbI
(uHAHCOBBIE MEPONPHUATHS YPE3BBIUANHOIO XapakTepa, oOecneyuBIlre MOCTyIIeHne B OrokeT okoso 40
MIIpA. pyOieii, B yactHOcTH, YKazoM [Ipesuanyma Bepxosroro Cosera CCCP ot 21 Hos6ps 1941 r. BBeneH
HAJIOT Ha XOJIOCTSAKOB M MaJloceMeiHbIX rpaxaaH. Yka3 IIpesuanyma BepxoBHoro Coseta oT 29 nexaOps
1941 r. yupexnan ocoOblii «BOSHHBII HAJIOr», K KOTOpOMY IpuBiekanuck Bee rpaxaane CCCP, nocturimme
18 ner [39, 50]. Yka3 nmpegycMaTpuBai sl TODKHOCTHBIX JIMI] 32 MPEAOCTABICHUE 3aBEIOMO HEBEPHBIX
CBEJCHUI OTBETCTBEHHOCTb B YTOJOBHOM mopsake. [45, 54] Takke ycTaHaBIMBAIM OTBETCTBEHHOCTH B
YTOJIOBHOM IOPSIIKE 3a IPEJOCTABICHUE 3aBEIOMO HEBEPHBIX CBeAeHMI. K yrosoBHOW OTBETCTBEHHOCTH
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IpU HAIWYUM HEOJHOKPATHBIX CIy4acB HEIUIaTe)kKa Hajora WIM cOOp JOJDKHBI OBLIM MPHBICKATHCS
HegouMIIMKA. OcoObld BUJI TPECTYNHOCTH B TOAbl Bemnkoit OTedecTBEHHOW BOMHBI COCTABIISUIN
JIOJDKHOCTHBIE TIPECTYIUIEHUs. B neicTBOBaBIIEM YTOJIOBHOM KOJEKCE HMENCS LEIbId pPsAJ CTaTeu,
IIpelyCMaTpUBAaBIINX OTBETCTBEHHOCTh 3a JOJDKHOCTHBIE MPECTYIIEHUs] — IMpeXk/ie Bcero, 3to crarbu 109
«3noymnorpednenne Baacteion, 110 «I[IpeBbimenue Bnactu», 111 «be3aeiicTBue BiacTu U xamaTHOCTH», 117
«B3srounnuectBo», 118 «/laua B3sTkm», 119 «llpoBokanus B3satkn» YK PCOCP. B Tperneit rnae YK
PCOCP 1926 roma (B penmakuuu, pAeicTBoBaBied B rmepuoa Benukoit OTedecTBEHHON BOWHBI)
«JlomxHOCTHBIE (CITyX)EOHbIE) MPECTYILUICHU» HACUUTHIBANIOCH 14 crarel, 0JHAKO, B CyAeOHOM IpaKTHUKe
IIPUMEHSUINCh, B OCHOBHOM, JIMILIb BbIIlIe NIepeunciennble [3].Kpome Toro, imia, BUHOBHbBIE B 10JPKHOCTHBIX
pacTpaTax, IpUBJIEKAJIUCH B MOJIABJISIONIEM OOJBLUINHCTBE CIIy4yaeB KaK BAHOBHbBIE B IIPECTYIJICHUSX IPOTHUB
COLIMATIUCTUYECKON coOCTBEHHOCTU. K JOKHOCTHBIM NIpecTyIieHusIM B rojiel Benukoit OTeuecTBEHHOM
BOMHBI MOKHO OTHECTH TaKXK€ BBIIYCK HEI0OpOKaueCTBEHHOM MpoaAyKIHH. OTBETCTBEHHOCTH 3a BBIIYCK
HEJI0OPOKAaYECTBEHHOW MPOIYKIIMU OblJIa TPEIyCMOTPEHA JIEHCTBOBABIINM YT0JIOBHBIM Kojekcom PCDOCP
1926 roga. Cratesa 128-a YK PCOCP «Brinmyck HeqoOpoKauecTBEHHONW HMPOAYKLUMU» B pelakluM YKaza
[Ipesunuyma BepxoBuoro Cosera CCCP ot 10 wmrons 1940r. [33] mpemycmaTpuBaia, 4TO 3a BBIMYCK
HEZ0OPOKAYECTBEHHOW MPOJYKIMM WJIM HEKOMIUIEKTHOW IPOMBIIIJICHHOW MPOAYKIMA M 32 BBIMYCK
MPOJIYKIIMA C HapyIIEHHEM OOs3aTeNIbHbIX CTaHAAPTOB JIUPEKTOpA, IJIaBHbIE MH)KEHEPHl M HadyalbHUKU
OTJIEJIOB TEXHUYECKOTO KOHTPOJIS MPEANPUATUI TOJDKHBI ObUIM KapaThCsl KakK 3a MPOTHUBOTOCYAAPCTBEHHOE
MIPECTYIIEHNE, PABHOCUJIBHOE BPEAUTEILCTBY, TIOPEMHBIM 3aKIIOYEHHEM Ha CPOK OT MSATH 10 BOCBMHU JIET.
MaccoBblif cHCTEMaTHUECKUH BBITYCK M3 TOPrOBBIX NPEANpPUATHNH HEJOOPOKAYECTBEHHOW MPOIYKIIMH
KapaJics JUIIEHHEM CBOOOJbl Ha CPOK JO MATH JIET WM UCIPAaBUTEIbHO-TPYAOBBIMU pabOTaMu O OJIHOTO
rona [25]. B cyne6Hoii mpaktuke cratbs 128-a YK PCOCP npumensnach kpaiiHe peako. B HeKoTOpbIx
obyacTsax cTpaHbl 3a Bech 1944 rox He ObUIO HU OJHOTO OCYXIEHHOTO 3a 3TO TpectyruieHue. Jlerno,
BEpOSITHO, B TOM, BUHOBHBIE B BBIITYCKE HETIOOPOKAUYECTBEHHOUN MPOIYKIINH (0COOEHHO JOIHKHOCTHBIE JTUIA)
MPUBJICKAINCh 1O JAPYTUM CTaThsM YrOJIOBHOTO KOJEKca (HampuMmep, MO CTaThsiM O JOJDKHOCTHBIX
MPECTYIUICHUAX), OO0 MO APYrUM JAEWCTBOBABIIMM HOPMAaTHBHO- MpPaBOBbIM akTaMm. CiexyeT OTMETUTb,
yTo nospkHOCTHBIE TipecTyuieHuss B CCCP Bcermga ObutM AOCTATOYHO HMIMPOKO PACIPOCTPAHEHBI B CBS3U C
TE€M, YTO HAJIWYUE OMPENENIEHHON MOJHKHOCTH OO0ecleyrBalo JOCTYN K LEJIOMY psAay HpUBHIETHH U
MOPOXKJIAIO0 pPa3IMYHbIE 3710ynoTpetnenus. He n3MeHusoch Takoe MosokeHwe Ael W B Trojsl Bemmkoii
OteuecTBeHHOW BOWHBI. C TIOMONIBIO M3MEHEHUS M JOTOJHEHHUS JACUCTBYIOLIETO 3aKOHOJATEIhCTBA
CoBerckuM Co1030M OBUT peIlleH LENbI psSA BOSHHBIX 33/a4 U MOOMIM30BaHA YKOHOMHUKA - MPOBEICHBI
MOOWIN3allMsl MPOU3BOJCTBEHHBIX MOIIHOCTEH MPOMBIIUIEHHOCTH, pab04YMX W CIOyXKallluX Ha HYXIbI
BOMHBI, MOOMJIM3AIUSI MAaTEPUAIBHBIX PECYPCOB CEIBCKOT0 XO3SHUCTBA U TPYJa KOJIX03HOTO KPECThsIHCTBA Ha
obecrieueHre mOTpeOHOCTEH (POHTA U MPOMBIIUIEHHOCTH, MOOWIM3AIUS CTPOUTENBHBIX KaJpoB U
MEXaHU3MOB Ha CTPOMTEJIBCTBO HOBBIX BOECHHBIX 3aBOJOB M BOCCTAHOBJIEHHE Pa3pyLIEHHBIX, MOBBIIIECH
yIEIbHBIH BEC BOCHHBIX PacxXxoJ0B B OMOKETE CTpaHbl W IEibld psag npyrux [41]. Yxke c¢ 1943 roma
Hayajnoch oOmiee yBenuYeHHe OOBEMOB MPOMBIIIJIEHHOTO MPOU3BOJACTBA — BajoBass MPOAYKIIHS
MIPOMBIIIJIEHHOCTH U OoTpeOKkoonepanuu yBenuuuniack Ha 17% mo cpaBHenuto ¢ 1942 ronom, a ¢ 1944 rona
BBIMYCK MPOJIYKIIMK B OOJIBIINHCTBE OTpaciell HApOJHOTO X03siCTBa MPEBBICKI IOBOCHHBIHN ypoBeHb (103%
o cpaBHeHuto ¢ 1940 rogom) [5]. MaccuB apXUBHBIX JOKYMEHTOB, OCOOCHHO MOJ3aKOHHBIX HOPMATHUBHO-
MPAaBOBbIX AKTOB BOEHHOT'O BPEMEHHU, KOTOPbIE PErIAMEHTHUPOBAJIM 3TOT IMEPUOJ OYEHb BEIIUK, IOITOMY
HaMU OBUIM TMPOAaHAIM3UPOBAHbl Ba)KHEUIINE M3 HHUX, MPEXKAE BCET0 T€, KOTOPbIE paHee HE CIUIIKOM
LIIMPOKO OCBEILAJIUCh, HO KPAaCHOPEUYMBO CBUJIETEIBCTBYIOT O TOM I€pOMYECKOM M HE MPOCTOM BPEMEHHU
Halley IpociaBiIeHHON PouHBL.
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VK 342.56
K BOITPOCY O IYBJIMYHOM UHTEPECE KAK IIPEJIMETE CYJIEFHOM 3AIIIUTHI
ON THE ISSUE OF PUBLIC INTEREST AS A SUBJECT OF JUDICIAL PROTECTION

AHHoOTanusi: B crathe HM3y4arOTCS BOIPOCH OMNPEICICHHS MpeaMeTa CyAacOHOUM 3aIIuThl 10
rpaXXJaHCKUM J€jaM, a TaK:)KC MHCHUS aBTOPOB 110 YBCIUYCHUIO o0Bema AToro IIOHATHUA, HA OCHOBaHHUU
4ero aBTOpaMMu YCTAHOBJICHA €TI0 B3aMMOCBA3b C MPEAMCTOM cyz[e6H0171 ACATCIIBHOCTH NMPHUMCHUTCIIBHO K
PAa3IMYHBIM BUAAM I'paXJJaHCKOI'0 Cyd0IMPOMU3BOJACTBA.

Annotation: The article studies the issues of determining the subject of judicial protection in civil
cases, as well as the views of the authors to increase the volume of this concept, on the basis of which the
authors established its relationship with the subject of judicial activity in relation to various types of civil
proceedings.

KioueBbie cJjioBa: cya, mnpeaMer CyaeOHOW 3amuThl, TMPEAMET CyAeOHOW JesTeNhbHOCTH,
CyOBEKTHUBHOE MPaBO, OXpaHsIeMblid 3aKOHOM HHTEpPEC.

Keywords: The court, subject to judicial protection, judicial activities, subjective right, a legally
protected interest.

B coBpemeHHO# HaydHOU JTUTEPATYPE YUYEHBIMHU BBIJIBUTACTCS MHEHHE O HEOOXOIMMOCTH BBEICHUS
B TEOPHIO TPAXKIAHCKOTO MPOLIECCYaTbHOT0O IMpaBa MapHbIX KATETOPUM «IIPEAMET 3alUThl — PETYISITUBHOE
MPABOOTHOIIICHUE» U «IPEAMET PeaM3alMu — OXPAHUTEIBHOE MPABOOTHOILICHUE». Takoe MpemsioKeHue
OCHOBBIBACTCA Ha TE3UCC O HCBO3MOXXHOCTH paCCMOTPCHUS MPUHYKIACHUSA W ITPABOIIPUMCHCHHA B KAQYCCTBEC
XapaKTEPUCTHK OXPAHUTEIIBHOTO MPaBOOTHOIIEHUS [1,24], B TO BpeMs Kak B 0OIIIEH TEOPUHU MpaBa MPUHSITO
CUHUTaTh, 4YTO ,Z[I/IHaMI/ILIeCKI/Iﬁ ACIICKT I'OCYAApCTBEHHOI'O IPUHYXACHUA PCATU3YETCA B BUAC OXPAHUTCIIBHBIX
npaBooTHomeHnit [2,58]. CornacuMcst ¢ OPOLMTUPOBAHHOW MBICIIBIO, OJJHAKO, OHA HE PACKPBHIBAET BCIO
FJIy6I/IHy B3aMMOCBA3H PETYIATUBHBIX HW  OXPAaHHUTCIBbHBIX HpaBOOTHOIHeHHfl, IIOCKOJIBKY  CO31acT
IpCAIIOChUIKU JIA CXATOIo0 IIOHHMMaHUA KaK IIponecca cyz[e6H0171 3alllMTBI , TaK U €€ NPEAMETA, a TAKKEC
He000CHOBAHHO pacmrupsaCcT KaTeFOpI/IaJ'ILHHﬁ arrmapar rpaXXJaaHCKoro IpOoHeCCyaJlbHOI'O IIpaBa 3a CUCT
BHEJIPEHUS KOHKYPUPYIOIIUX TEPMHUHOB ». AJEKBAaTHOMY IOCTPOCHHIO MIPEAMETa CyJACOHOM JESITeIbHOCTH
OTBCUHAIOT CYXXICHUA Z[H . KapxaneBa, KOTOpBIfI CUUTACT , YTO OXPaHUTCIBHOC IIPAaBOOTHOLICHUEC
BO3HHUKACT B CBA3M C HAPYHICHUCM PETYIATHBHOI'O IIpaBa, HO ,I[aJ'IBHCfIH.ICC €ro pasBuTHUC HE 3aBUCUT OT
CYI[B6LI PETYIIATUBHOI'O IIPABOOTHOIICHUA, W Ip€ajaaract ABE MOACIM COOTHOLICHHA PETYIATHBHOIO U
OXPAaHUTCIIbHOTI'O ITPAaBOOTHOIICHHA. I/ICXO,ZL}I X 3THUX CY)K)IGHI/Iﬁ croco0 CYI[66HOI71 3allluThl CTABUTCA B
3aBUCUMOCTDb OT CYHICCTBOBAHUA PEryJIATUBHOIO IPABOOTHOLICHUS. Bmecre ¢ tem camo mo ceOe
PEryIIITUBHOC MMPABOOTHOMICHUE HE MOKCT BBICTYIIATh CAMOCTOSATCIIBHBIM IIPEAMCTOM CYI[C6HOI>1 3alllUThI ,
IOCKOJIBKY TAKOBBIM ABJIACTCA HAPYHICHHOC IIPABO WA OXpaHﬂeMBIﬁ 3dKOHOM HHTCPECC . 3IICCB BO3HHUKACT
BOIIPOC O COOTHOLIEHUHM TpeaMeTa CyINeOHON IesTeNbHOCTH M MpeaMeTa CyAeOHON 3alluThl [3,47].
Onupasce Ha HopMbl Konctutyuuu P® | rpaxkaaHCKOro MpPOLECCYalbHOTO U apOUTPa)KHOTO
3akoHosaTtenbcTBa , B .M. XKyiikoB yTBep)kaaer , 4yTo mpeaMeToM CyAeOHON 3aIlUThl SBJISAIOTCA IpaBa ,
cBOOO/IbI, OXpaHsieMble 3aKOHOM HHTepechl [4,38]. I3 cOBpeMEHHBIX Hay4HBIX CYXJECHUH BBITEKAeT , YTO
OMpCACIICHUEC IIPEAMCTa Cy,Z[e6HOI71 3alllUTBl BJIUACT Ha MPaBHUIILHOCTDH BBI60pa nopssaAka pacCMOTPCHUA
TpaXJaHCKOI'0 JieNa , TO €CTh BUAA IPaXKIaHCKOT0 CyJOIPOU3BOACTBA [5,47].

HNMenno Ha ux olOecmeueHMe B KOHEUYHOM CUETE HalrpaBJICHA cy/:[e6Ha;1 JACATCIIBHOCTD. Taxum
obpazoM , TmpeaMeT CyaeOHOW 3amUThl W TpeaMeT CyAeOHOW JeATeNbHOCTH —  TOHSATHUS
B3aI/IMOO6yCJ'IOBJ'IeHHBIC , HO HC HUIACHTHUYHBLIC . 3 COBPCMCHHBIX HAYYHBIX CY)KI[CHI/Iﬁ BBITCKACT, 4YTO
ONpCACIICHUEC IIPEAMCTa Cy,ﬂe6HOﬁ 3alllUThl BJIUACT Ha HNPABUIIBHOCTH BBI60pa nopssaka pacCMOTPCHUA
TPaKJIAHCKOTO JieJa , TO €CTh BHJA I'PAXKJIAHCKOro cyAonpousBojacTBa [6,34]. U3 aroro cnenyer, 4ro Ha
cTaauu BO36y)KI[CHI/I$I AcJia Cydbs NOJIKCH BEPHO YCTAHOBUTH IMPEAMCT CYI[C6HOI71 3alIUTEI , 3aTEM OYUCPTUTH
Kpyr HpaBOOTHOI_HeHI/Iﬁ y BXOIAIMHUX B MPCAMCET Cy,Z[C6HOI7I ACATCIIBHOCTH , U BBIHCCTU OIIPEACIICHUC O
NPUHATHU 3a4BJICHHUA K IIPOU3BOJACTBY Cyla . COOTBETCTBEHHO , W3HAYAJIbHO BOIIPOC 3aKJIFOYACTCA B
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YCTAHOBJIEHUH T1OJUIEXKAILIETO 3allUTE IIpaBa WIM OXPaHAEMOro 3aKOHOM MHTepeca . B HayuHO#l nuTepaType
OTMEYAETCsl, YTO 3TU CAMOCTOSITEJIbHBIE IIPAaBOBbIE KATETOPUM B M3BECTHON Mepe COBIAAAIOT, NOCKOJBKY
MOMEHT MHTEpeca 3aJI0KeH Kak B CyObEKTHMBHOM IIpaBe , TAK M B OXpaH’IEMOM 3aKOHOM uHTepece [7,41].
Nmenno mno »stou npuumHe P .E . I'ykacsaH pasrpaHuduBan OXpaHsAE€MbIE 3aKOHOM MHTEpEChl Ha
OTIOCPE/IOBAaHHBIC CYOBEKTUBHBIMU MAaTEpPHAILHBIMH TpaBaMH H HE OMocpenoBaHHble wumu [8,62].
CyOBeKTHBHOE TIPaBo, MOIydasi CyeOHY0 3alIUTy, HEPEIKO TapaHTUPYET UHTEPEC JINLA, OOpPAaTHUBIIETOCs B
cyn . MHTepec MOXeT SBIATHCA W HENOCPEACTBEHHO IpeaMeToM cyaeOHol 3amuTsl. HecmoTps Ha
pacnpoCTpaHEHHOE MHEHHME O TOM , YTO IPEIAMETOM CyNEOHOM 3alllUThl B JIelaX MCKOBOIO IPOM3BOACTBA
BBICTYIIaeT CYOBEKTHBHOE IPAaBO , 3TO HE JOJDKHO paccMaTpuBaThCs Kak akcumoma . Hampumep , .M .
YeuoT cuuTan , 4yTO 3alIMTa OXPAHIEMOro 3aKOHOM MHTEpeca , a HE CyObEKTHBHOIO IpaBa MPUCYTCTBYET
IIPU PAaCCMOTPEHUM OTPHULATEIbHBIX HCKOB O MPHU3HAHUM , a Takke TpeOOBaHMM 00 OIpPOBEPKEHUU
CBEJCHUI , MOpOYAIMX YECTh U JOCTOMHCTBO, MOCKOJIBbKY YECTh U JOCTOMHCTBO JIMIIA €Ill€ HE HapYIIECHbI
[9,57].

B cnyuasx obecrnieueHust 4ecTu U JJOCTOMHCTBA yMepiuux jui, no MHeHuto P .E . I'ykacsHa, peub
UJET O Cy/IeOHOM 3allluTe UHTEPECOB JIMIIA , TPEABSBUBILETO UCK, TIOCKOJIBbKY MTPaBOCIIOCOOHOCTh YMEPILEro
npekpariena [10,97]. Bmecte ¢ TeM B COBpEMEHHBIX UCCICIOBAHUSX JOKA3bIBACTCS , YTO B JEaX O 3alUTE
YEeCTH , JIOCTOMHCTBA U JIEJIOBOM pemyTallK OCYILECTBISETCS MpaBO Ha 3allUTy HEMaTepHUaJbHBIX Oyar u
JMYHBIX HEMMYIIECTBEHHBIX IIPaB, TO €CTh MIPaBO HA 3alUTy AesnoBoil penyranuu . O .H. [Tupckas nonaraer
, UTO TPEIMETOM CyAeOHOM NeATeNbHOCTU SIBISETCS CHOpP O CBEIACHMSIX , COJAEPXKAIIUX YTBEPKICHHUS O
HapyIIeHUH IOPUIMYECKUM JIMIIOM 3aKOHOJATeIbCTBA , HEAOOPOCOBECTHOCTH B XO3AWCTBEHHON U
MpeaNPUHUMATENbCKON AESITeTbHOCTH, HApYIIEHUH J1eJ0BOM 3THKHU , oObl4aeB JienoBoro obopora [11,57].
OxBatbIBasi MPOAHATU3UPOBAHHBIE CYXKJIEHUS, KOHCTATUPYEM, UTO B YCIIOBUSX OTCYTCTBHUS €IMHOOOPa3HOTO
BOCIIPUSATHS TIpeaMeTa CyaeOHOM 3alluThl MO JejJaM o0co0oro MNpOM3BOACTBA M MPOU3BOJCTBA
BO3ZHMKAIOIIETO U3 MyOIMYHBIX TPABOOTHOILLIEHUH , 3aTPYAHUTEIBHO MMOCTPOUTH YCTONUNBYIO KOHCTPYKIIHIO
npenMera CyneOHOW NeATeNbHOCTH B OTHOIIEHWHU JeNl , HE CBSI3aHHBIX C YaCTHONPABOBBIM CIIOPOM
Curyanus ycyryOmisieTcsi HOTBITKOM TPYIIbl YIEHbIX apryMEHTUPOBATh MO3UIINI0 O HAIMYUU CIIOpa B JesIax
0Cco00T0 MPOM3BOJICTBA, a TAKXKE O CIOPHOM XapakTepe oxpaHsemoro mHTepeca . Tak , T. T . Anues
CUMTAET , YTO Jeja MO 3asBICHUSIM O COBEPUICHHMH HOTAapHAJIbHBIX JEUCTBUU NTOJDKHBI OBITH U3BATHI U3
cocTaBa 0coO0Oro MpPOM3BOJACTBA KaK INMPOTUBOPEYAINE €r0 CYTH U JIOJKHBI pacCMaTpUBAThCS B MOPSAKE
HCcKOBOro mpousBojctBa [12,24]. bauskoro muenus npuuaepxusaiorcs C.H . Bemosa , B.B . Byraes B
OTHOIIEHUH JieN 00 3MaHCUIlallMK , YyCMAaTpUBas B HHUX HaJIM4YuMe CIOpa O IpaBe, a CJeI0BATENbHO ,
OCHOBAaHMS JJIA paspelieHuss ux B HCKoBoM mopsinke [13,47]. Ilpu sToM B JuTepaType IOIMYyCKaeTCs
albTepHATHBA 3aMEHBI MOPSIKA PACCMOTPEHHUS OTIENbHBIX KaTeropuil aen oco0oro Mpou3BOJCTBA HE
TOJIBKO Ha MCKOBOW, HO MU B HEKOTOPBIX CIydasiX HAa CBOWCTBEHHBIN Ul MPOU3BOJCTBA, BOSHUKAIOIIETO U3
NMyOJUYHBIX MpaBooTHomeHU. Tak , Hanpumep, M .3 . [lIBapu kBamudummpyeT aena o NPUHYAUTEIbHON
rOCIUTAIM3AINH TPaXIaH B MCUXUATPUUECKUN CTAIlMOHAp KakK HOCSIUE MyOJMYHO -TPAaBOBOI Xapakrep
[14,20]. ImeHHO Ha 3TO HaIpaBlieHa COBOKYIHOCTb MPOIECCYaTbHbIX ACHCTBUI Cyla MO PACCMOTPEHUIO U
pa3peleHuIo IPaXIaHCKH JIeN, TO eCTh Cy/eOHas IeATENbHOCTh 0 OCYIIECTBICHUIO TPABOCYAUS .
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MOHSTUE CYJAEBHOM BJIACTH, EE COAEP)KAHUE W TIPU3HAKH
CONCEPT OF THE JUDICIARY, ITS CONTENT AND CHARACTERISTICS

AnHoTanus: J[aHHas HaydHas CTaThs MOCBSIICHA MOHATUIO «CYJeOHAs BIIACThy», €€ COJIEPKaHUIO, a
TAKXC IIpHU3HAKaM, B Heu PA3INYAIOTCA TOHATHA «CYI», «CYI[€6Ha$I BJIACTb», «KIIPABOCYAUC)», CPABHHUBAIOTCA
MHEHHUSl Pa3JIMYHBIX aBTOPOB, YYEHBIX, pa30OMpaBIIMXCS B JaHHOM IOPHIMYECKOM BOIPOCE, U3Yy4arOTCs
Pa3IMUHBIC HAYYHBIC KHHWIHM, CTaTbW, JKYPHAJbI, OSHIMUKIOINCIWHK, a TAKXKC TOJKOBBIC CJIOBApH,
aHAJIM3UPYIOTCS] BCEBO3MOXKHbIE HOPMATUBHO-TIPABOBbIE aKThl, Karolirecs AaHHOU cdepbl. Takxke B JaHHOU
cTaThe OoJiee MOAPOOHO PAcCCMATPUBAIOTCS M PACKPHIBAIOTCS MPU3HAKK CyAeOHOW BIIACTH KaK OJHOM W3
BETBEH BJIACTH HAPSAY C 3aKOHOJATEIBHOW U UCIIOJTHUTEIIBHOM.

Annotation: This scientific article is devoted to the concept of “judicial authority”, its content, as
well as features, it distinguishes between “court”, “judicial authority”, and “justice”, compares the opinions
of various authors and scholars who have understood this legal issue, are studying various scientific books,
articles, journals, encyclopedias, as well as explanatory dictionaries, analyzes all sorts of legal acts that
repent in this sphere. Also in this article, the features of the judiciary as one of the branches of government,
along with legislative and executive, are examined and disclosed in more detail.

KiroueBble ciaoBa: cya, Cynbs, CylaeOHas BIacTh, NMPaBOCYIWE, 3aKOH, CyAeOHBIN MpoIiecc,
cynebHass (QopmMa 3amMTB, HApyIIEHHOE IIpaBO, NPABO Ha 3alluTy, TOCYJapCTBEHHas BJIACTh,
HE3aBUCUMOCTbB, CAMOCTOATCIbHOCTD, 6eCHpI/ICTpaCTHOCTB.

Keywords: court, judge, judicial authority, justice, law, judicial process, judicial form of defense,
violated right, right to defense, state power, independence, independence, impartiality.

Cyﬂe6Ha;1 BJIaCTb — 3TO OJHaA U3 BETBEHU FOCY,HapCTBCHHOfI BJIaCTH, ABJIAIOLIAACA HGSaBHCHMOﬁ, u
OCYIIECTBJIAIOIIAA IIPaBOCyqUuC, 110 MOEMY MHCHHIO. Cy,Z[ ABJCTCA OOHHMM M3 OpPraHoOB FOCY,HapCTBeHHOfI
BJIACTH, KapJWHAJIbHO OTIMYAOIIHUMCA OT BCCX HHBIX OPraHOB CBOMMHU XapaKTCPHBIMHU IIPpHU3HaAKaMMH. HO,
TEM HC MCHEC, B HpaBOBOﬁ JINTCPATYPC OTCYTCTBYCT o6mee MHCHHUC I10 HCKOTOPBLIM aCIICKTaM, KaCaroIumMcCs
cyla u cyaeOHOI BIIACTH B IIEJIOM, TAaK)KE HET €JMHOIO MOHATHUS CyAa U Cy/1eOHON BIACTH.

Iloustue «Cya», 10 MHCHHK DPA3JIMYHBIX A3BIKOBECIAOB, OTHOCHUTCA K 4YHCIY CJIOXHBIX H
MHOFOCTOpOHHI/IX.l B HOBCG,HHGBHOﬁ )KU3HU OHO HMEET HECKOJBKO 3HaueHUM: «CYXJICHUE, MHCHUC,
3aKJIFOYCHUCH, ((FOC}’I[apCTBeHHHﬁ Oprag, OCYH_IGCTBJISIIOH_[I/Iﬁ npaBoCcyanue, IOMCIICHHEC, B KOTOPOM
HeﬁCTByeT oprag, KOTOpBIfI OCYHICCTBJIACT JAHHOC  IIPABOCYyIHC, caMoO Cy,He6HOC 3aCccJaHucC,
paB6I/IpaTeJ'ILCTBO AcJIa JaHHBIM OpTraHOM, CyJIbH, BXOAAIHUE B €T0 COCTaB» U T.I[.2

IloMuMO S3BIKOBBIX pa3J'II/I‘lI/II71 TCPMUH «CYI» U JIOTHYCCKHU OMNPCACIACTCA IO PA3HOMY. «Cy,Z[, -
YTBCPIKAACTCA B O,HHOP'I N3 COBCTCKHX BHHHKHOHCI[HIZ, -OpraH rocynapcCrsna, OXpaHSIIOH_[I/Iﬁ OT BCIKHUX
NOoCATaTCIIbCTB HHTCPECHI T'OCIIOACTBYIOHUICTO KJIaCCa MMYTEM OCYHICCTBJICHUA IMMPABOCYAUA, IPUMCHCHHA MEP
TOCyAapCTBCHHOT'O IMPUHYXACHUSA K JIUIAM, HapyIIAarOoIluM 3aKOH O 06II_ICCTBCHHLII71 HOp}IIIOK».3 Panee B
HaquOﬁ COBETCKOH JIATCPATYPC YTBCPKAAIOCH, YTO IMOHATHUC «cy,ue6Ha;1 BJIACTB» U «CYI» IOIPOCTY HE

! Cm.: CroBaps pycckoro ssbika. T.4/ Tlox pen. C.I'. Bapxynaposa u ap. — M.: Toc. Y31-Bo WHOCTp. | Hall. cioBapei, 1957 r. —
C.410,411.

2 Cwm.: CrnoBapb pycckoro szbika. T.4/ Tlon pen. C.I'. Bapxynaposa u ap. — M.: Toc. U31-Bo uHOCTp. ¥ Hall. cioBapei, 1957 r. —
C.411.

3 JOpumuecknii SHIMKIIONEMYECKUi coaph / [lon pen. A.S1. Cyxapesa. — M.: CoBerckas sHmmknonemms, 1987 r. — C.460.
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CYIIECTBYIOT, TaK KaK TMpPU3HABAIA TOJBKO paboBianenpyeckue, (eojanbHble, OypXKya3Hble H
conpanucTHyeckue cyapl.’ Panee naxke B IOPUIMYECKHMX CIOBApAX M JHIMKIONEAMAX TOHATHE Cyla M
cyie6HOi BiacTu BooOIIe He AaBatuch.” COLMATMCTHYECKUE CYIbI OOBABIAINCH CyaMH HAPOIHOTO THIIA,
«IOJJIMHHO HapOIIHbIMI/I».B Tak, u3BectHbIi yuensiit YenbrioB M.A. nucain, uto «cya kak opran CoBETCKOIo
rocy/lapcTBa MPOBOJUT MHOJUTUKY KOMMYHHCTHUECKOH NapTuM, BBIDAKEHHYIO B 3aKoHax».' Jlpyroii
U3BECTHBI aBTOp yKasbiBan: «COBETCKMM CyAd B KauecTBE OJHOIO U3 MOIYIIECTBEHHBIX pbIUaroB
peryupoBaHUil OOIIECTBEHHBIX COLUAIMCTUYECKMX OTHOIICHHUN MOJIb3YETCS B OCYHIECTBJIEHUU CTOSIIUX
nepel HUM 3aJad METOJOM HPHUHYKIEHUS U METOJOM YOEeXJeHHUs, Kapas M BOCIUTBHIBAas JIIOJEH,
HapYIIAIONIUX 0OIIECTBEHHYIO U TOCYIAPCTBEHHYIO IUCIUILINHY, CTAHOBSIIUXCS HA MyTh MpecTyIeHuin. 8
Cyn B Te BpeMeHa paccMaTpHUBAJICS KaK OpyIHe KIaccoBOM O0phObI: «B KakI0M CyeO0HOM Jieie B KaKOH-TO
Mepe, B OJHUX Jejax B Ooubliell, B JIpyrux B MEHbILEH, OoTpaxaercs 00pbOa NMPOTHBONOJOKHBIX CHII,
O6oppba cHJI, CO3WAAIONIMX HOBBIM, COMUAIMCTHYECKHA CTPOH M COJEHCTBYIOIIMX €ro ycmexam, M CHI
BpaKJI€OHBIX, TIPOTHBOICHCTBYIONINX STOMY BEITHKOMY AeTy».°

B coBpemennoil «tOpuanyeckoil SHIUKIONEUN» aeTcs uHoe ompeneneHue cyaa: «Cyn - opraxn
rocy/lapcTBa, OXpPAHSIOIMIMA OT BCAKMX TIOCATaTeIbCTB MHTEPEChl OOLIeCTBA M TpaxAaH IyTeM
OCYILIECTBJICHUS MPABOCYIUsI, IPUMEHEHHS] MEp TOCYJapCTBEHHOTO NMPUHYXACHUS K JIMIaM, HapyIIaroIuM
YCTaHOBJIEHHBIH TpaBonopsanox».'0 TTpakTHuecky aHATOTHUHBIE MOHSATHS NPHBOJATCS B cioBapsx.tl Kak
MIPEJICTaBISIeTCs, IPaBOCYANE SABISETCS MPEPOraTUBOM HE TOJBKO FOCYAAPCTBEHHBIX, HO U PEIUTHO3HBIX U
MHEIX OPTaHOB, B TOM YHCIIE JeCTBYIONMX Ha OOMECTBEHHBIX Hayaaax (HapoaHble cybl). 2

CynebGHast BIAcThb XapaKTEpU3YeTCS OINpENeNIeHHBIMH O0COOeHHOCTsIMU. K HHM OTHOCSTCS:
HE3aBHCHUMOCTh, 000COOJEHHOCTh, CaMOCTOSITENILHOCTh, OECIPUCTPACTHOCTh B OCYIIECTBIEHUU CBOEH
NEeSITEeNIbHOCTH, HCKIIIOUUTENBHOCTh, OCYIIECTBICHHE  CBOEH JEATEeIbHOCTH CTPOrO C COOJIOJEHHEM
JEMCTBYIOLIET0 3aKOHOJATENbCTBA, HE OTHOCSIIUMCS K MOJHUTHKE (B OTJIMYME OT JPYIMX BETBEH BIIACTH,
CYZIbH U CYZBI JOJDKHBI OBITH BHE TIOJIUTHKH) H JIP.

[TouTn Bce aBTOPHI, O0JIee MOIPOOHO pacCMaTPUBAIOIINE M U3YYAIONINE TAKYIO TEMY KaK «CyaeOHas
BJIACTh», BBIACISIOT MPAKTUUECKU MOX0KHE MPU3HAKU cyaeOHoi Biactu. Hanbonee nmoapoO6Ho ux BbIAENIsSET
JlazapeB B.A., KOTOpBIil ompenensieT, 4ro cyaeOHas BIacTh XapaKTEPU3YETCs CIETYIOIIMMU OCHOBHBIMH
npu3HaKamMu':

1. CyneOHas BmacTh — BHJ TOCyIapcTBeHHOW BiacTu. OHa — OJHA M3 TPEX CAMOCTOSATEIbHBIX
BETBEU rOCy1apCTBEHHOM BJIACTH.

2. CyneOHasi BIIACTh OCYILECTBIISIETCS TOJBKO CHEHUAIBHBIMU TOCYAApCTBEHHBIMH OpraHaMu —
cynaMu. OHH SBISIOTCS €€ HENOCPEACTBEHHBIMU HocuTelssMu. DenepanbHblii Ccyn — Oprad
rOCyJapCTBEHHOM BJIACTH, KOTOPBIM CO3JAETCS U yHpa3gHSAETCS TOJIBKO B cOOTBeTCTBUM ¢ KoHcTHTynmen
P® unu denepaibHbIM KOHCTUTYHHMOHHBIM 3aKOHOM. Cyzabl cyObekToB P® co3marorcs U ympasaHSIOTCS
3akoHaMu cyObekToB P®. Ilpu 3TOM HHM OAMH CyJ HE MOKET OBITh YNpa3JIHEH, €CJIM OTHECEHHBIE K €ro
BEJICHUIO BOIIPOCHI OTIIPABIICHUS [TPABOCYUSI OJHOBPEMEHHO HE MEPEAAHbl B FOPUCAUKIIUIO IPYTOro CyAa.

Cyn coctout u3 cyaei, paboTaromux Ha NpogeccuoHaIbHON OCHOBE, B €0 COCTaB MOTYT BXOJUTH
MIPEJICTaBUTENM Hapo/ia B KAUeCTBE MPHUCSHKHBIX, HAPOJAHBIX U apOUTPaKHBIX 3aCeIaTeNCH.

3. UckmounTenbHOCTh Cy1e0HOM BIaCTH — MPHU3HAK, TECHO CBSA3AHHBIN C MPEABIAYIIUM IPU3HAKOM.
Hukakue npyrue opransl M JHIla, KpOMe Cyla U Cy[eil, He BIpaBe NMPUHUMATh Ha ce0s OCYLIECTBJICHHE
npaBocyaus. Tak, TOJNBKO CyJ MOET IMPU3HATH YEJIOBEKAa BUHOBHBIM B COBEPILIEHHM IPECTYIUICHUS U
MOJBEPrHYTh €r0 YrOJIOBHOMY HaKa3aHUIO. 3aKOHOJATENbHBIM MMIEpAaTUB HE JOMYCKaeT BBHIOOpa HMHOTO
BapuaHTa [CHCTBHI: HUKTO HE MOET OBbITh NpPHU3HAH BHUHOBHBIM B COBEPIICHUM NPECTYIUICHUS H
MOJBEPTrHYT YrOJIOBHOMY HaKa3aHUI0 HWHA4Y€ KaK [0 IPUTOBOPY Cyla U B TOPAJKE, YCTAaHOBICHHOM

4 Cm.: Kapes JI.C. Coserckoe cyaoycrpoiictso. — M.: Tocropusar, 1951 r.

5 Cm.: IOpuauueckuii cinosaps. — M.: Tocropusaat, 1953 r.

6 Cm.: IOpumuueckuii cinosaps. — M.: Tocropusgar, 1953 r., C. 663 u ap.

"Yenpuos M.A. Coperckuil yronosuslii mpouecc. W3a. 4-e, ucnp. u nepepad. — M.: Tocropusnar, 1962 r. — C.82.

8 Beimmnckuit A. 5. Teopust CyneOHBIX JT0Ka3aTeNbCTB B COBETCKOM mpase. — M.: Tocropusaar, 1950r. — C.25.

® TOpumueckas suumknonemus / on pen. 5.H. Tonopruna. — M.: FOpucr, 2001 r. — C.1056.

10 Cm.: BeemupHas MCTOpHs TOCYIApCTBa M MpaBa. DHIMKIONe uueckuii ciosapb / A.B. Kpyrckux. — M.: UHOPA-M, 2001 r. —
C.332.

Y Yypkun B.E. TocymapctsoBenenue. — M.: IOpucrt, 1999 r. — C.345.

2 TerxommnH A.C. CynoycrpoiicTBo // DHIMKIONeIMIecKHi cioBapb bpokraysa u Ddpona. T.63. — CII6., 1901 1. — C.945.
13 JTazapes B. A. Cyne6Hasi BIacTh ¥ yroJ0BHOE CyA0npou3BocTBO // Tocynapetso u mpaso. 2007. Ne 5. C. 23-28.
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3akoHOM™,

4. CyneOHast BIAaCTh €IMHA, BCJIEACTBUE YETO YCTAHOBIJIEHO €JMHCTBO CyJAEOHOW CHCTEMBI CTPaHBI.
HcuepnbiBaromuii nepeyeHb cynoB ycraHoBieH Koncrurynueinn Poccniickoin denepanuu u @egepaibHbIM
KOHCTUTYLIMOHHBIM 3akOHOM «O cyneOHO# cucrteme». M3MeHeHHE €ro BO3MOXKHO TOJBKO Ha OCHOBE
W3MEHEHUs JaHHbIX akToB. KoHcTutynms Poccuiickoin @Denepanuu 3amnpeiiacT Co3AaHUE U JCSITENbHOCTh
Ype3BBIYANHEIX CYIOB, B TOM YHCJIE U B YCIOBHAX UPE3BBIYANHOTO M BOGHHOTO TONI0KeHus, 1

5. HezaBuCHUMOCTB, CaMOCTOSITEIBHOCTh H 000COOJIEHHOCTh CyAeOHON BiacTu. llpu BBIMOJIHEHUH
CBOMX IOJHOMOYHMM cynbl noguuHstoTcss Tosbko Konctutymum Poccuiickoit ®@enepanuu u 3akoHy «O
cyneOHol cucteme». HUKTO He BIpaBe JaBaTh CyIbsM yKa3aHUs, KaK pa3pelinTh TO Win uHoe jaeno. CyapH,
paccMaTpuBasi JIe7I0, He CBSI3aHbI MO3HUIIMEH 1 MHEHHEM CTOPOH B Ipoliecce. BmemaTenscTBo B Kakoii ObI TO
HU ObUIO (hOpME B ACATENBHOCTD CyZAa B IENISAX BOCIPEISITCTBOBAHUS OCYIICCTBICHUIO IPABOCYAMS BICUET
YTOJIOBHYIO OTBETCTBEHHOCTH'. OJHOBPEMEHHO C THM HE3aBMCHMOCTH CyHeOHOH BJIACTH O3HAYAET, YTO
CyllbU HE UMEIOT MpaBa MOJAYUHATHCS YbEMY-THOO MHEHHIO M 00sS3aHBI IPOTUBOCTOSITH MOTBITKAM TaKOTO
BO3JICUCTBUS, JOJHKHBI 00JIaJaTh BEICOKUMU HPABCTBEHHBIMU Ka4€CTBAMU, XPAaHUTh BEPHOCTH 3aKOHY.

CaMocTOATENBHOCTh CY1€0HOM BJIaCTH O3HAYaeT, u4To cyaeOHas BiacTh Hexenuma. Cyapl o0pas3yroT
CBOIO 00OCOOJIEHHYIO CHUCTEMY, HE BXOJSIIYI0 B Kakyr-IHOO JApPYryl0 TOCYAAPCTBEHHYIO CTPYKTYDY;
OpraHW3aIlMOHHO OHU HHUKOMY HE TMOJYMHEHBI. B3aummoneWcTBue CyaoB C JPYTUMH  BETBSIMHU
roCy/IlapCTBEHHOW BJIACTH OCYIIECTBJSETCS B paMKaxX 3aKOHA, TapaHTHPYIOIIEr0 HE3aBUCHUMOCTH CYJeH u
BBIJISJTMBIIIETO CY/JIbI B CAMOCTOSITENIbHYIO, 000COOJIEHHYIO CHCTEMY.

6. CyneOHas BJAacTh OCYIIECTBIISIETCS TyT€M CYAONPOM3BOJICTBA, 4YTO OmpeaeneHo cT. 118
Konctutymuu Poccuiickoit @enepanuu u ct. 5 3akona «O cynebHoit cucteme». Cyaonponu3BOACTBO — 3TO
dbopma peanuzamum cyaeOHOW BiacTu. B 0ojee y3KOM CMBICHIE TOJ CYAONPOU3BOJICTBOM TOHHUMAIOT
MOPSIIOK PACCMOTPEHUS €T CYJaMH.

7. IporeccyanbHBIN MOPSAOK ACSITEIBHOCTH — €I OJMH BaXXHBIM MPU3HAK CyAeOHON BJIaCTU. DTOT
MOPAJIOK OMpPENENsieT TOJbKO 3aKOH, W3laHHbM Ha ocHoBe Konctutymuu Poccuiickoit ®depepanum.
KoHCcTUTYynIMOHHOE ~ CyAONpPOM3BOJACTBO  OCYLIECTBIAETCS B COOTBETCTBUM C¢  DenepanbHbIM
KOHCTHTYIIMOHHBIM 3akoHOM «O Koncturyrmmonnom Cyne Poccuiickoii ®eneparun» (r1. 7, 8, c1. 43—83 u
psan cratel pasd. 3) rpakIaHCKOE, YroJIOBHOE M apOUTpa)kHOE — MO MPaBHJIaM, YCTaHOBJIEHHBIM
cooTBeTcTBeHHO ['paxkmanckum IlponeccyanbubiM  KoaekcoM Poccuiickoir ®Penepanuu, YTOJOBHBIM
[IpomeccyansubiM  KozmekcoMm  Poccmiickoit  @Depepaniun U ApOuUTpakHBIM  KoJiekcoM  Poccuiickoit
Oenepaunu. [lo genam 00 aJAMHMHUCTPATUBHBIX IPABOHAPYUICHHUSX MPOLIECCYaTbHBIH  MOPSAOK
nesTenbHOCTH onpenensercsa Konekcom 06 aqMUHICTPATUBHBIX IPaBOHAPYIIEHUAX (pa3a. 4 u 5).

[IpoueccyanbHblil TOPSAOK, PEryIUPYIOMIUNA MpaBuia CyaeOHON Mpoueaypbl, — Ba)KHas rapaHTUs
3aKOHHOCTH JICSATEIBHOCTH Cy/1e0HO BIIacTH, 000CHOBAHHOCTH U CIIPABEJIMBOCTH CY/IEOHBIX PEIICHHUIA.

8. Tlog3zakoHHOCTH CcyneOHOM BiacTH O3HAYaAeT, YTO OHA JCWCTBYET B MpejesiaX MpelIoCTaBICHHOMN
KOMITIETEHIIMH B COOTBETCTBUU C 3aKOHOM JINOO Ha ero ocHoBe. Cy/ibU HE3aBUCUMBI U MOAYUHSIOTCS TOJIBKO
Koncturymuu Poccutickort @enepanun u dhenepanibHoMy 3akoHy «O cyneOHol cuctemey. [1oa3akoHHOCTD
CylneOHOM BIIACTH pAcCIpOCTpaHseTCsl Ha MPaBOCYAUe, KOHCTHUTYHHMOHHBIH U CyneOHBIH KOHTPOIIb,
TOJIKOBaHHME 3aKOHOB M JPYrUX HOPMATUBHBIX MPABOBBIX aKTOB U T. [., a TaKKEe HAa BCe 0€3 MCKIIOYCHUS
Oprasbl, €€ MpeACTaBISAIOLINE.

9. O6s13aTeNILHOCTD MTOCTAHOBJICHUI CYAEOHOM BIACTH Ui BceX 0€3 UCKIIOUYEHHS TOCYIapCTBEHHBIX
OpraHoOB, OpraHu3alui, JOHPKHOCTHBIX JIUIL U TPaXKJaH. JTO O3HAYAET, UTO PELICHUS CyAa UMEIOT BIACTHBIN
XapakTep M MOJJIEXKAaT HEYKOCHUTEIbHOMY HCIIOJIHEHUI0 Ha BCEH TeppuUTOpuM rocynapcrBa. HMx
HEUCIIOJTHEHUE BJIEYET OTBETCTBEHHOCTh, IMPEAYCMOTPEHHYIO YTOJOBHBIM KoJekcoM Poccuiickoit
qbeﬂepam/m.”

Ecan umets B Buny, uto Koncrurynus Poccuiickoit @enepanun nperycMaTpuBaeT MpaBo IpakIaH
y4acTBOBATh B OTIIPABJICHUU MPABOCYAUS, TO MOXHO OTMETUTh U TaKO€ CBOMCTBO CyAeOHOM BIACTH, Kak

14 YronosHo-npoueccyanbHblii kogexe Poccuiickoit @epepanuu ot 18.12.2001 N 174-®3 (pen. or 23.04.2018) (¢ usm. u jor.,
Bty B cuiy ¢ 01.06.2018). Cr.14.

15 Koucrurymust Poccumiickoii @enepamuu (IpHHATAa BCEHAPOAHBIM TojocoBanueM 12.12.1993 1.) (c yd4eToM mMOMpaBoK,
BHeceHHbIX 3akoHamu P® o mompaskax k Koncrurymum P® ot 30.12.2008r. Ne6 — @K3, or 30.12.2008r. Ne7 — DK3, ot
05.02.2014r. Ne2 — ®K3, ot 21.07.2014r. Nel1-®K3). Cr.118, u.3.

16 Yronous1ii xoneke Poccuiickoii ®enepauu ot 13.06.1996 N 63-D3 (pen. ot 23.04.2018, ¢ usm. ot 25.04.2018). C1.294.

17 Yronosus1ii xonekce Poccuiickoii ®eneparuu ot 13.06.1996 N 63-@3 (pex. ot 23.04.2018, ¢ usm. or 25.04.2018). C1.315.
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ydacTue mpescTaBuTeneil Hapona B ee ocymiecTBaenun.® YuacTpys B oTIpaBneHuN NpaBOCYyIMs, TPakKIaHe
y4acTBYIOT M B OCYILECTBJIIEHHMHM cCyneOHOH Biactu. B cocraB cyma, paccMaTpuBaroUIero YroJioBHOE,
rpaXkJIaHCKOE, apOUTPaXKHOE €TI0, IOMUMO CYIbH MOTYT BXOJUTH MPUCSKHBIC M apOUTpaXKHbIE 3aCeIaTeIH.

Hexotopble uepThl cyneOHON BIIACTH OCTAOTCA CIOPHBIMH, HAalpUMep, TaKHE KaK EeIUHCTBO M
BbIOOpHOCTE cyneil. [lo muenuio A.C. JIbikommHa, «cyaeOHas BJIACTh JOJDKHA OBITh €IMHOIO JUI BCETO
rocyJIapcTBay, a «Yy4peKICHHE UYpPE3BBIYaWHBIX M CHECHHUATM3HPOBAHHBIX CYAOB IOAPBIBACT aBTOPUTET U
Ty cyaeOHOl BIacTH, JapOBaHHbIE 3aKOHOM MpaBa Beex U Kaxaoro».'® Takas uepra cyne6HOl BlacTH Kak
OecnpucCTpacTHOCTh, N0 MHEHHWI0, E.B. BackoBCkOoro — 3TO «mepBoe W TJIaBHOE KAa4eCTBO XOPOIIETO
cympi». %

B HaydHO-1IpaBOBO# IHMTEpAaType TOMUMO TEPMHUHA «CY» UCIIONB3YIOT €IIe U JPYrue, B YaCTHOCTH
«cyneOHasi BIACTh» W «IIpaBoOCynue». MHEHHUS aBTOPOB M YYEHBIX 00 HMX COOTHOIIEHHH 3HAYUTEIBHO
OTIMYaloTCs. B mepByro odepens OTMEYaeTcs, YTO CYIIECTBOBAHHE CyJa, CHCTEMBI CYI€OHBIX OpPraHOB, a
TaKXKe «TeX WJIM WHBIX TPABWIJI Pa3pelIeHus] BOHUKAIOMIMX B 00IIeCTBE KOH(MIMKTOB €1le HE TOBOPUT O
Hammuun (eHoMeHa cyneOHoii Bmactm.?! CynmeOHas cucTeMa TIpH3HAeTCS WM CTAHOBUTCS CyneOHOI
BJIACTBIO, «KOT/Ia OHA HAJEISETCS OMpPEIeSICHHBIMI BO3MOKHOCTSIMH BO3/ICHCTBUS HA JIPYr'He BETBU BIIACTH,
«BKITIOYAETCS» B CHCTEMY CIEP)KEK M NMPOTHBOBECOB, MPEISATCTBYIOIIUX 3aXBaTy BCEW TOCyAapCTBEHHOMN
BIACTH KaKOH-ITHOO U3 ee BEeTBEi».

UYro ke KacaeTcs HE3aBUCHMOCTH Cy/a, a)Ke B COBPEMEHHBIW MEPHOJ AAHHBIA BOIPOC MHOTUMH
pemaercss OTpUIAaTebHO. HEKoTophle aBTOPHI YKa3bIBAIOT HAa OTHOCHTEIBHYIO CAMOCTOSITENILHOCTh M
HE3aBUCHMOCTh CyneOHOH BnactH.”’ DTo ompenenseTcs B MepBYI0 OdYepelb TEM, UTO B HEKOTOPBIX
rocyaapcTBax, B TOM 4ucie U B Poccuu, 4enoBek, ero mpaBa U CBOOOJBI SBISIOTCS BHICIIEH IIEHHOCTHIO, a
MX COOMIOZIEHHE M 3allUTa ABJIAIOTCA O00A3aHHOCTHIO TocydaapcTa.’t Cyas Mo BceMy, HMEHHO C JTHM
CBSI3aHO YTBEPXKICHHS HEKOTOPHIX TEOPETUKOB IIpaBa, COTJIACHO KOTOPOMY B paspsii MPUOPHUTETHBIX
dynKImit rocyapcTBa cTaBUTCA (ByHKIMHS 3alIUTH IPaB U cBO6O THIHOCTH.2® MIMeHHO cy Kak Hambonee
JEWCTBEHHBIN rapaHT MOXET 00ECNeUUTh peaan3altio MpaB U cBOOOJ KaK 4eJOBEKa, TaK M IOPUINYECKUX
. B cooTBeTcTBUM ¢ ABCE (OPMBI COOCTBEHHOCTH, B TOM UHUCIIE U I'PAXIaHCKO-IIPABOBBIMU CPEJICTBAMH,
B TOM 4HCJIe OCHOBHOM SIBIAETCS MMEHHO cyaeOHas GopMa 3amuTsi*®. T103TOMy, CUHTa0 NPaBHIILHBIM, YTO
Ha TIEPBBIM TUTaH ONEHKU (I(PPEKTUBHOCTH) AEATETLHOCTH CYAOB JOJDKHBI BHIWTH OOECIICUECHHE TMpaB U
cBOGOI JTHII, YJACTBYIOIIUX B JIEJI€, 4 HE KOJMYECTBO BEIHECEHHBIX pelneHHit.?’

Ecnu ke cpaBHUTh NMOHSATHE «IIPaBOCYIME» U «cyAeOHas BIAcTb», TO, HA MOW B3IUISJ, MOHATHE
«cyneOHasi BIAcTb» IOpa3lo IIMpe, YeM «IIPaBOCYAUE», MOCKOJIBKY IOJ «IIPABOCYAMEM» IOHHUMAETCs
omnpeneneHHas jAeATesnbHOCTh cynoB. Ilo wmuHenunto M.A. UYenbloBa, NpUMEHEHHE CYAOM MeEp
aJIMUHHCTPATHBHOIO MPUHYXJIEHHS HENb3sl MNPU3HATh HpaBocynueM.?® HeMHOro apyryio MO3WLMIO
3anumaeT A.Jl. BolKOB, KOTOpBIII OTHOCHUT K MPaBOCYIHIO TOJIBKO MPUMEHEHUEM CYIOM (HE CyIbei) mMep
aJIMMHUCTPATUBHOTO NPUHYsKAeHUs. >

Kak BuauM, mpaBocyaue MOKET ObITb ONpPENENIEHO KaK JEATEeNbHOCTh CY/AOB, OCYIIECTBIseMas B
nporeccyaabHON (OopMe M HallpaBlIeHHAs Ha 3allUTy IpaB, CBOOOJ M 3aKOHHBIX MHTEPECOB YYaCTHUKOB
CyleOHOro mpolecca MyTeM pa3pelleHus] T'PakJaHCKUX, YrOJOBHBIX, a/IMUHUCTPATUBHBIX U MHBIX Aed. A

18 Koncrurynus Poccuiickoii ®enepanuu (IpUHATa BCEHAPOAHBIM rojocoanueM 12.12.1993) (¢ ydeToM mONpaBoK, BHECEHHBIX
3akonamu P® o mompaBkax k Korcturymmu PO ot 30.12.2008 N 6-®K3, ot 30.12.2008 N 7-®K3, ot 05.02.2014 N 2-®K3, ot
21.07.2014 N 11-®K3). C1.32, u.5.

19 Jpikommun A.C. Cygoycrpoiictso // DHIMKIONeHYecKuii cioBapb Bpokraysa u Ddpona. T.63. — CII6., 1901 r. — C.28.

20 Backosckuii E.B. YueOuuk rpaxaanckoro npouecca. — M.: 3epuano, 2003 r. — C.19.

21 Muxaiinosckas U.B. Ykas. cou. — C.13.

22 Muxaiinosckas U.B. Ykas. cou. — C.20.

23 Epwos B.B. Cyx B cucreMe paszienenus piactei // IIpo6iaemsl Teopuu rocyaapcersa u npasa / Iox pea. B.M. Chipbix. — M.:
3KCMO, 2008 r. — C.168,169.

24 Koncruryuus Poccuiickoil ®@enepaiuu (MpMHATA BCEHAPOAHBIM rofocoBanueM 12.12.1993) (¢ yueToM MmompaBoK, BHECEHHbIX
3akonamu P® o mompaBkax k Korcturymmm PO ot 30.12.2008 N 6-®K3, ot 30.12.2008 N 7-®K3, ot 05.02.2014 N 2-®K3, ot
21.07.2014 N 11-®K3). Cr.2.

%5 Mopososa JI.A. Teopus rocyaapcTsa u npasa. — M.: FOpwucr, 2003 r. — C.108.

26 I'paxnanckuii konekce Poccuiickoii ®eneparmu (IK PD), npunst Focynapersennoii Tymoii 21 oxrsaops 1994 . Cr.11.

2! Muxaiinosckast U.B. Cyibl M Cy/IbU: HE3aBHCHMOCTb U yNpaBIsieMocTh. — M.: ITpocniekt,2009 r. — C.35.

28 Cm.: YenbrioB M.A. Yka3z.cou. — C.86.

2 Kypc yromoBroro cymompomsBonctBa. O6mast dacte / Ilom.pen. A.Jl.botikopa m WM. Kapmema. — M.: HOpumnaeckas
nurepatypa, 1989 r. — C.24,25.
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cyneOHast BIAcTh sIBIsieTCA OoJjiee MIMPOKUM TOHITHEM, HE3aBHCUMOMW, CaMOCTOSITEIbHOM, 000C00ICHHOM
BETBbIO BiIacTh B Poccuiickoii denepannu.
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[Mommu Amutpuii AnekcanapoBuy
Shoshin Dmitry Alexandrovich
CryzneHT MarucTparypsl,
OI'BOY BO «/lanbHEeBOCTOUHBIHN TOCYIapCTBEHHBI YHUBEPCUTET
nyTei cooOmmeHus», r. XabapoBck

VJIK 343.211

IPOBJEMMBI YTOJIOBHOH OTBETCTBEHHOCTH 3A HAPYIIEHUE ITPABUI
JOPOXHOI'O ABUKEHUA

PROBLEMS OF CRIMINAL LIABILITY FOR VIOLATION OF TRAFFIC RULES

AHHOTanusA. B cratbe NpencTaBlIEHO NPHUMEHEHHE YrOJOBHOW OTBETCTBEHHOCTH 34 HApyIICHHE
[IpaBua1 JOPOKHOTO TBUKEHHUSL.

Abstract. The article presents the application of criminal liability for violation of traffic Rules.

KutoueBble cji0Ba: 00bEKTUBHBIX U CYOBEKTHBHBIX XapaKTEPUCTUK JesHus, [IpaBuna nopoxHoro
JIBUKEHMSI, YTOJIOBHASI OTBETCTBEHHOCTb.

Keywords: objective and subjective characteristics of the act, traffic Rules, criminal liability.

OcoOenHas yacTh YrosnoBHoro kojaekca Poccuiickoit @enepanun (nanee — YK P®) ycranasiuBaet
YTOJIOBHYIO OTBETCTBEHHOCTh 32 COBEPIICHME NMPECTYMHBIX AesHUM. Bce maHHbIE JestHUS PacloyioKeHbl B
TaKOM MOPSJIKE, YTO NMPECTYIUICHUS, UMEIOLIUE OJJUHAKOBBIA O0BEKT MOCATaTeNIbCTBA, HAXOAATCA BMECTE.

[Ipu 3TOM, B KauecTBe OJHMX U3 HaubOJee OMACHBIX MPECTYIHBIX MOCITaTENbCTB, IPUHATO CUUTATh
MIpecTyIieHus1, coBepiiaemblie B chepe HapymeHus [IpaBun gopoxHoro asmxkenus PO (nanee — [T/ PD),
a Takke B cdepe OKCIUIyaTalluM TPAHCHOPTHBIX CPEICTB. YKa3zaHHas 3HAYMMOCTb OOBSCHAETCS
JOCTaTOYHOM PacCIpOCTPAHEHHOCTBIO B HACTOSIEE BPEMs MCIOIb30BAaHUS TEXHUYECKHUX CPEACTB, KOTOPHIE
paccMaTpuBarOTCA KaK MCTOYHHUKH TOBBIIIEHHON ONIAaCHOCTH.

HccnenoBanue Bompoca O NPUMEHEHMH YTOJOBHOM M aJIMHUHHCTPATUBHOM OTBETCTBEHHOCTH 3a
yKa3aHHO€ IPOTUBOIPABHOE JESHUE SABIAETCS HEOOXOIUMBIM, TaK KakK JaHHBIM BHJ YEJIOBEYECKOU
JESTEIILHOCTH MTPU3HAH OMACHBIM M YEJIOBEK HAXOJUTCS BO B3aAMMOCBSA3HM C TPAHCHOPTHBIMH CPEICTBAMU H
UX JKCIUTyaTaluel KaXIbli IeHb, a MHOTHE IpaxaaHe PO Ha NpOTsyKEHUH BCETO IHS.

Ilenpro uccnenoBaHus SBISAETCS PACKPBITHE CYHIHOCTH IOPUAMYECKOM OTBETCTBEHHOCTH 34
Hapymenue [IpaBun lopoxxHoro JBuxeHus..

IIpenmeTom nccnenoBaHus ABJIAIOTCS HOPMBI 3aKOHOAATEIbCTBA, KOTOPBIEC NPU3BaHbl PEryJINpPOBaTh
IIpOLEypPY NPUMEHEHUs IOPUANYECKOM OTBETCTBEHHOCTH 3a HapylleHue lIpaBuil HOPOKHOTO NBMKECHHS.
CylHOCTh MPaBOBOTO PETYIMPOBAHUS JBMKEHHSI M SKCIUIyaTallMM TPAHCIOPTAa CBOJUTCA K TOMY, YTOOBI
00s13bIBaTh, PEKOMEHJIOBATh WJIM 3alpeliaTh JULAM, YIPaBIAIOLIMM TPAaHCHOPTHBIM CPEACTBOM HWIH
IKCIUTYaTUPYIOLIUM €r0, ONPEACICHHbIC JEUCTBUA. Y CHIIEHUE YrOJOBHOW OTBETCTBEHHOCTH Ha HAlll B3IJIA
MOJKET CIIOCOOCTBOBATH MOBBIIIEHUIO AUCLUUIUIMHBI YYaCTHUKOB JIOPOXKHOIO JIBI)KEHHUs, YOEXKJCHHE UX B
HEOOXO/MMOCTH HEYKOCHHUTEIBHOTO COONIIOJCHMS TNPABWII JIOPOXKHOIO JBM)KEHUS M IKCIUIyaTallH
TPaHCIOPTHBIX CPEACTB. OJTO B IIOJHOM MEpPE COOTBETCTBYET MEXAHM3MY YTrOJIOBHO-IIPABOBOIO
peryaupoBaHus JaHHOW cdepbl OOIIECTBEHHBIX OTHOIIEHMH. Bpicokas aBTOMOOMIM3alMs HANPSIMYIO
BIIMSIET Ha YPOBEHb 0€30MaCHOCTH JOPOKHOTO JBIKEHUS. EXKerojaHo MpoUCXOISAT OTPOMHOE KOJIUYECTBO
JOPOXKHO- TPAHCHOPTHBIX MpowuciiecTBuit (B Poccun 3a 2015 roa npousonuio 6osee 150 ThicAsd JOPOKHO-
TPAHCHOPTHBIX MPOUCIIECTBUIT), B pe3yJabTaTe KOTOPHIX MOTEPIIEBIINE MOIYyYalOT Bpel pa3IMyHON CTETEeHU
Tskectd (B Poccum 231 197 d4enoBek MONy4YWJIM paHEHUS PA3IMYHOM CTENEHH B JOPOXKHO-
TPAHCHOPTHBIX MPOUCIIECTBUAX), MO0 HacTymaer cMmepTh (23114 dyenoBeka mMmorubiao B pe3yibTare
JOPOKHO-TpaHCTIOPTHBIX MpouciiectBuil B 2015 roay B Poccun). Ctosib BEICOKHI YpPOBEHb aBapUHHOCTH U
quciaa JKEPTB BIHUSET Ha oOmMid Jemorpaduueckuii mokasarenb crpanbl. I[lostomy obecneueHue
0€30MaCHOCTH JJOPOKHOTO JIBMIKEHUS JIOJIKHO OBITh B UHCIIe MPUOPUTETHBIX 3a/1a4 JI000T0 rocyaapcrsa. . B
Poccuiickoit denepanuy OTBETCTBEHHOCTh 3@ HapyLUIEHUE MPaBWJI JOPOKHOTO JIBMKEHUS U DKCIUTyaTalluH
TPAHCIIOPTHBIX CPEACTB, B PE3YIbTATE KOTOPBIX IO HEOCTOPOKHOCTH MPUUMHSIETCS TSDKKUM BpeXl 310POBBIO
WM CMEPTh, IpEAycMOTpeHa ctaTtbell 264 YronoBHoro koaekca Pd.

Cratpst 264 YK B cuily JOCTaTOYHO BBICOKOW CTENEHM OONIECTBEHHOM OMAaCHOCTH, TUITUYHOCTH U
IIMPOKOM PacIpOCTPAHEHHOCTH 3alpellaeMbIX €0 JAeSHUI BCTpedaeTcs B Cy1eOHON MPAaKTUKE 3HAYUTEIbHO
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yaiie, YeM BCE OCTaJIbHbIE HOPMBI O TPAHCIOPTHBIX MPECTYIJIEHUSIX BMECTE B3sThle. HenocpeacTBeHHbIM
00BEKTOM paccCMaTPUBAEMOI0 IMPECTYIUICHUS sBISETCA 0€30MacHOCTh (PYHKIMOHUPOBAHUS (IBIKECHUS U
JKCIUTyaTallMM) BCEX TEX BUJOB MEXaHWYECKUX TPAHCIOPTHBIX CPEICTB, O KOTOPBIX TOBOPUTCS B
npumedanuu K cr. 264 YK. KocBeHHBIM NOATBEPKICHUEM 3TOIO BBIBOJIA MOJKET CIIY)KUTh OINPEIEICHUE
MOHATHUSL «OE30MaCHOCTh JOPOKHOTO JBHXKCHHS», cojaepkaiieecs B CT. 2 DenepaibHOTO 3aKOHA OT
10.10.1995 r. Nel96-@3 «O OezomacHocTu aopokHOTo ABKeHHsNe. [lox 6e30mMacHOCTBIO AOPOKHOTO
JIBUKEHHMSI 3aKOH IIOHMMAeT TaKo€ COCTOSHME JaHHOrO Ipoliecca, KOTOPO€ OTpPa)XaeT CTElEHb
3alUMIIEHHOCTH €ro YYaCTHHUKOB OT JOPOKHO-TPAHCHOPTHBIX IPOUCIIECTBUM M HMX IOCJIEICTBUH.
[IpenMeToM mpecTymieHUs BBICTYNAIOT YHOMSHYTbIE B JAWUCIO3UIUU HOPMbl U B INPUMEYAHUU K HEH
MEXaHUYECKUE TPAHCIIOPTHBIE CPEJICTBA.

HoposxHoe nBuxkeHue corsnacHo @3 «O 0e301macHOCTH TOPOKHOTO ABMKEHHUSA» €CTh COBOKYIHOCTh
OOIIECTBEHHBIX OTHOIICHUH, BO3HMKAIONIMX B IPOIECCE TEPEMENICHHs JIIOJeH M TPY30B C IOMOIIBIO
TPaHCIOPTHBIX CPEACTB MM 0€3 TaKOBBIX B Mpenenax aAopor. M3 OykBaibHOro MPOYTEHUs TaHHOM HOPMBI
MOJKET CJIOKUTHCS BIIEUATIIEHHUE, YTO MECTOM aHAIU3UPYEMOI0 MPECTYIUIEHUS! IBISIOTCS TOJIBKO JIOPOTH, T.
€. 00yCTpOEHHbIE UM MIPUCTIOCOOIEHHBIE U UCTIONIb3yEeMbIe Ui ABMKEHUS TPAHCHOPTHBIX CPEJICTB MOJIOCHI
3eMJIH JTUOO MOBEPXHOCTU MCKYCCTBEHHBIX coopyxeHuid. Ha camom nene sto He Tak. [lockompky u @3 «O
0€30MacHOCTH JOPOMKHOTO ABMXKEHUs», U [IpaBuia JOpOKHOTO ABMIKEHHUS JEHCTBYIOT HA BCEM TEPPUTOPUU
Poccun u BoguTenu 00si3aHBI COOMIOIATH UX TOBCEMECTHO, OTBETCTBEHHOCTH 1o CT. 264 YK nHactymaer
HE3aBHCHMO OT MecTa, e ObUlM HapylleHbl ynoMsHyTble [IpaBumia, Hampumep, Ha ImIocce, YIUIIE,
KEJIe3HOJJOPOKHOM TIepee3/ie, Ha IOJIEBBIX JIOPOrax, B YCIOBHUSAX O€310pOXKbs, B JieCy, BO JBOpE J0Ma,
MIPY IBWKEHUHU TI0 TEPPUTOPUHU MPeAnpusaTus. MecToM COBEpIIEHUS MPECTYIUIEHHUS MOTYT OBbITh TaKXke
3aMep3IIne aKkBaTOPUU MOPCKOTO 3aJIMBa, 03€pa, PEKH.

CocraB npecTyIieHus, TpeIycMOTpeHHOTo cT. 264 YK, chopmynupoBaH kak mMaTepuanbHbIH. ITO
03HAYaeT, 4YTO OTBETCTBEHHOCTh 3a HapyUIeHHE MpaBUil OE30MaCHOCTH [JBWKEHHUS M OSKCIUTyaTalluu
MEXaHUYECKUX TPAHCIIOPTHBIX CPEJICTB BO3MOKHA JIMILb NMPU HACTYIUIEHUU ONPEACNIEHHBIX MOCIEICTBUM.
XapakTep MOCIEACTBUIl  HUCMOJIBb3YeTCsl  3aKOHOJATelleM B  KAauyecTBE KPUTEpPUS s BBIJEJICHUSA
KBAIM(UIMPOBAHHBIX BUJOB TMPECTYIUICHUS, NpUYEM COCTaB c(OopMylIHpoBaH TakuM 00Opazom,
YTO UCKJIIOYAET YTOJIOBHYIO OTBETCTBEHHOCTh 33 MIPUYUHEHNE Bpeia BAHOBHUKOM aBapuH caMOMy ce0e MiH
MpUHAJISKAIEMY €My TPaHCHOPTHOMY CpeACTBY. B KadecTBe MOCIENCTBUN MPECTYIJICHUS 3aKOH B
HAaCTOsIIee BPEMs Ha3bIBaCT TSDKKUU Bpea 370poBbio (4. 1 cT. 264), cMepTh omHoro (4. 2 CT. 264) mnm
HecKoJIbKuX (4. 3 cr. 264) motepneBmux. [IpuumHEHHE MH000r0 MO pasMepy HMMYIIECTBEHHOTO Bpena
OTBETCTBEHHOCTH I10 aHAJTIU3UPYEMOIl CTaThe HE BIICUET.

Ha npaktuke Hepeako BO3ZHHKAIOT CUTyallMH, KOTJa B pe3yJbTaTe TPAHCHOPTHOTO MPECTYIUICHUS
BpEAHbIC TMOCIEACTBUS DPA3IUYHONW CTENEHU TSHKECTU MPUYMHAIOTCS HECKOJbKUM MoTepreBmuM. Kak
kBannuuupoBarh Takue nedcTBuA? HapymieHue mnpaBuin 0€30MaCHOCTU JABMKEHUS M IKCIUTyaTalluu
TPAHCIOPTHBIX CPEJCTB, MMOBJIEKIIIEE HACTYIUICHUE MOCIEICTBUMN, MPEIYCMOTPEHHBIX HECKOJIBKIUMH YacTsIMU
cT. 264 YK, HO COCTaBJSIONIUX OJHO MPECTYIUICHHE, CIIeIyeT KBaTU(UIIMPOBATH MO TOW YacTH CTaThH,
KOTOpas MpeaycMaTpUBaeT OTBETCTBEHHOCTh 3a HauOoliee TsDKKHUE M3 HACTyMMBIIMX HocheactBuid. [lo
COBOKYIMHOCTH TMPECTYIUIGHUH JesHUS C YKa3aHHBIMH  PA3IMYHBIMUA  TOCIEACTBUSIMHU  JIOJDKHBI
KBAIM(UIIUPOBATHCS JIUIIbL B TeX CIy4asX, KOTJa OHHM COBEpIICHbl B pa3HOE BpeMs M HACTYIUBIIHE
MOCJIEJICTBUS SIBUWIKNCH PE3yJbTaTOM HECKOJIBKHUX B3aUMHO HE CBSI3aHHBIX HAPYHICHHUH MpaBUil O€301MacCHOCTH
JBUKCHHSI M DKCIUTyaTallud TPAHCHOPTHBIX cpeAcTB. OOs3aTENbHBIM MPU3HAKOM COCTaBa MPECTYIUICHUS
SBJISETCA TMPUYMHHAS CBS3b MEXKIY HapyIICHHWEM MpaBuil O€30MacHOCTH JBIDKEHUS WM SKCILIyaTalluu
MEXaHUYECKUX TPAHCIIOPTHBIX CPEACTB M HACTYNUBIINMU B PE3YyNbTATE NOCIEACTBUAMMU. [IpnunHHAsA CBA3b
JOJDKHA YCTAHABIMBATBCA MEXAYy JesHHeM B (QopMe HapylleHHs COOTBETCTBYIOIIMX TNPaBUI U
HACTYNMMBIIUMHU nocieAcTBUsAMU. OJJHAKO caM 1o cede (akT HapyIIeHUs IpaBUil 0€30MaCHOCTH JBUKEHUS U
SKCIUTyaTallMl TPAHCIOPTHBIX CpPEACTB ele HU o 4yeM He roBopur. CyneOHass MNpakTHKa HEPEIKo
CTAJIKMBAETCA C CUTyallUsIMM, KOTJja HApyLIEHUE TIPAaBUJI HAJIMIIO, HO OHO HE HaXOJUTCSl B IPUUYMHHON CBSI3U
C Pe3yJIbTaTOM: MOCJEICTBHE HACTYNHJIO KaK UTOT JAEHCTBUS MHBIX NMPUYMH (HEPABOMEPHOIO MOBEICHUS
JIPYruX YYaCTHUKOB JIBUKEHHUS, HEMPEOJOJMMON CHIIBI HPUPOIBI, CKPBITHIX Je(PEKTOB TPaHCIIOPTHBIX
CPEICTB M T.IL.).

BwMmecTte ¢ Tem erie yaiie B cyeOHOI MPaKTUKE BCTPEUAIOTCS CIIydau, KOT/la BpeAHbIE MOCIEACTBUS
SBIISIIOTCSL PE3yJAbTaTOM COBMECTHBIX (HO HECOTJIACOBAHHBIX) JICHCTBUH PA3IMYHBIX JIMI] — YYACTHUKOB
IBIDKEHUS. B momoOHBIX  cioydasX Mbl  CTaJKMBaeMCs ¢  MpoOieMoil  Tak  Ha3bIBAEMOTO
HEOCTOPOKHOTO CONPUYMHEHHUS, KOTJa HapylleHHWe IpaBUi OE30MacHOCTH CO CTOPOHBI OHOTO JIMIA
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(HampuMmep,  BOJIMTENA-HACTaBHUKA, IIOJIHOCTbIO  IIE€PEJOBEPUBILEIO  YIPABICHUE  ABTOMAILIMHOU
MaJOONBITHOMY CTaXKepy), CTaBIIe€ INPUYMHOM HApPYIIEHUS TEX € IMPaBUI CO CTOPOHBI JAPYroro Juia
(camMoro MajoombITHOTO CTaXepa), HAXOAUTCS B IPUUMHHOM CBS3U C IIPECTYIHBIM PE3YJIbTaTOM.

WTak, npUUMHHYIO CBSI3b B TPAHCIIOPTHBIX MPECTYIUIEHUSAX CIEAYET CUUTATh YCTAaHOBJIEHHOM, €CIIU:
a) HapyuleHMe MpaBuUi O€30IIaCHOCTH [JBWXKEHMSI WM OJKCIUIyaTalluh TPAaHCIOPTHBIX CPEICTB
MPEIIECTBOBAJIO HACTYIUICHHIO IPECTYIHOTO pe3yibrara; 0) ObUI0 HEOOXOAMMBIM YCIOBHEM €ro
HACTYIUICHHSI, B) CO3AaJ0 pEATbHYI0 BO3MOXXHOCTh €r0 HACTYIUICHHS JHOO T) TMPEBPATHIIO TaKYyIO
BO3MOYHOCTb B JI€HCTBUTEIHHOCTD.

Pestomupys Bce U3110KEHHOE, CIIEyeT PUITH K BBIBOJY, YTO BOJAUTENI0, HE HAPYLUIUBIIEMY IPABUI
0€30MaCHOCTH JBIDKEHHSI, HENb3s BMEHATh B OTBETCTBEHHOCTh HE MPEAOTBPALICHUE TIOCIIEACTBUI
aBapuiHOM cuUTyallMM, KOTopas ObUla CO3/aHa BUHOBHBIMM JEHCTBUSMM MOTEPIEBLIET0 WU JIPYIHX
YYaCTHMKOB JBIDKeHUS. Ecim pacder uenoBeka ompaBiaH W OblI  OOOCHOBaH, HO Ciy4aiiHBIC,
HEeNpeJBUJICHHbIE OOCTOATENbCTBA JMOO HapylIeHHe O0O0s3aHHOCTEH NAPYTMMM JIMIIAMH BbI3BAJM 3TOT
pe3ynbTaT, IeUCTBUS U HACTYNMBIIME ITOCIEICTBUS HE MOTYT ObITh IIOCTaBJICHBI EMY B BUHY.

[Tockonpky DenepanbHbIM 3aKkOHOM OT 8 nekadpst 2003 1. mpecTyruieHne, IpeTyCMOTPEHHOE CT. 265
VYK (ocraBineHue mecTta JOPOKHO-TPAHCIOPTHOIO IPOMCILECTBHUSA), IEKPUMUHAIM3UPOBAHO, TO B Cllyyae
¢aktuyeckoro OercrBa ydyactHukoB [ITII ¢ mecTta mpoucuiecTBHsl M OCTABJIEHUS IpPU ITOM 0€3 MOMOIIH
noreprneBmux OT gaHHoro JITII oTBeTCTBEHHOCTH yIsi HUX OyJIeT HACTyMaTh CIEIYIOIIUM 00pa3oM.
Boautens, BUHOBHBIM B HapymieHuu [IpaBusi JOpPOKHOTO JBMKEHHS, TMOBJIEKIIEM NPUYHMHEHHE
MOTepIEeBUIEMY TSHKKOTO Bpea 3JJ0POBbIO, M 3aBEI0MO OCTABUBIIHN 0€3 MOMOIIH MOTEPIIEBUIETO B ONTACHOM
JUISL JKU3HU WM 37I0POBbS COCTOSIHUU, Oy/IeT OTBeYaTh M0 COBOKYIMHOCTH MPECTYIUIEHUH, TPETyCMOTPEHHBIX
cT. 264 u ct1. 125 YK (ocraBnenue B onacHocTH). Tak oTBeyaeT BUHOBHHUK aBapuu. Eciu jxe BoAUTENb HE
ObUT BUHOBEH B IPECTYIHOM HapylEHUU YKa3aHHbIX [IpaBuil, HO *U3Hb WIH 370POBbE MOTEPIEBIIETO
MIOCTABJIEHBI TIOJI YIPO3Y B pe3yibTaTe MPOUCIIECTBUS C YIPABISEMBIM UM TPAHCIIOPTHBIM CPEICTBOM, TO
HEBBINOJIHEHUE O0SI3aHHOCTH BOJUTEJIEM 0 OKa3aHHMIO IOMOIIYU NOTEPIEBIIEMY BJIEYET OTBETCTBEHHOCTh
ToJibko 1o cT. 125 VK. BMecte ¢ Tem JaHHass HOpMa HE MPUMEHSETCS, €CIU CMEPTh MOTEPHEBUIETO
HAaCTyNMJIa MTHOBEHHO, B MOMEHT COBEpPILIEHHs TPAHCIIOPTHOTO MpecTyIuieHus. BoanTenu, He sBistonuecs
BUHOBHMKaMHU uiM ydacTHukamu JITII, 3a HeokazaHue moMouy Win HecooOlleHne O ciydyuBlIeMcs (TpH
UMEIOIIENCST BO3MOXKHOCTH CAEIAaTh 3TO) HECYT OTBETCTBEHHOCTh B aJMHHUCTPATHBHO-IIPAaBOBOM
nopsiake. PaccmarpuBasi Takue aJMUHUCTPAaTHBHBIE IPABOHAPYILEHHs, KOTOPbIE CBA3aHbI C HAPYIIEHUEM
[IpaBun AOPOKHOrO JBUXKEHHUSA, CIEAYET OTMETHTh, YTO MX OCOOEHHOCTh 3aKJKYaeTcsi B TOM, YTO OHHU
HampsMYIO CBsi3aHbl ¢ HapyuieHueM Takux IIpaBuil. Ykazanuele [IpaBuia paspabortans! [IpaBurenscTBOM
P® u nosmkHBI OBITH COOMIOAECHBI KaXAbIM YJaCTHUKOM JBMKEHUS. CyOBbEKTOM TakUX MpaBOHAPYLIEHUIl
MOTYT OBITH TOJIBKO JIMIIA, SIBJISIFOIIUECS YYaCTHUKAMHU JOPOXKHOrO JBIOKeHHUs. [lopsAnok HazHaueHMs
HaKa3aHUs 3a COBEPLICHHE aJMUHHCTPATUBHOIO IPAaBOHAPYIIEHUS, CBSI3aHHOTO ¢ HapyuieHueM l[Ipasui
JOPOXKHOIO JIBM)KEHUS MPEAYyCMaTpPUBAET YCTAHOBJIEHUE (JaKTa €ro COBEPILEHUs, BBISBICHHE JIMLA €ro
COBEpILUBIIErO, MPUMEHEHHE K HEMy Mep aJMUHHCTPAaTUBHOM oOTBeTcTBeHHOCTH. llpm 3TOM, ciemyer
BBIJICJIATh HEKOTOpBIE, JIOCTATOYHO CEPhE3HbIE NMPOOJIEMBbl OCYLIECTBICHMS JOKa3bIBAaHHs 10 yKa3aHHOMN
KaTeropuu /1€, KOTOPbIE CI0XKHbI B CUILY 3aTPYAHUTEIBHOCTH UX IIPEO/I0JICHUS B COBPEMEHHBIX YCIOBHSIX.
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YI'OJIOBHO-IIPABOBOM AHAJIN3 ITOJIOBOM HEITPUKOCHOBEHHOCTH
HECOBEPIIEHHOJIETHHUX B PECITYBJIUKE KA3AXCTAH

CRIMINAL LEGAL ANALYSIS OF SEXUAL INTEGRITY OF MINORS IN THE REPUBLIC OF
KAZAKHSTAN

AHHoTanusa: PaccMarpuBaeTcs HOPUAMYECKUN aHAIW3 MPECTYIUIEHUS, MPEIyCMOTPEHHOIO CT. 122
VYromnoBHoro kozaekca PecnyOmmku Kazaxcran «IlosoBoe CHoOllleHWE WM WHBIE JACUCTBUS CEKCYaJIbHOTO
XapakTepa C JMIIOM, HE JOCTUTIIMM IIE€CTHAILATUIETHErO0 BO3pacTa». B Iensx CcOBEepUICHCTBOBAHUS
HAI[MOHAJILHOTO YrOJIOBHOTO 3aKOHOAATEIbCTBA AaBTOPAMU MPEINPUHATA IOMBITKA BHECTH MOIPAaBKU B
aHAJIM3UPYEMYIO YTOJIOBHO-TIPAaBOBYIO HOPMY, B YaCTHOCTH, MPEAYyCMOTPETh K Hel [Ipumedanue, B KOTOpoM
OTOBOPEHBI YCIOBUS OCBOOOXKACHUS OT YTOJIOBHON OTBETCTBEHHOCTH.

Abstarct: This article discusses the legal analysis of the crime under Art. 122 of the Criminal Code
of the Republic of Kazakhstan “Sexual relationship or other actions of sexual nature with person, not
reached the age of sixteen”. In order to improve the national criminal legislation, an attempt has been made
to amend the analyzed criminal law rule.In particular, it is recommended to provide for her Note, which
stipulates the conditions for exemption from criminal liability.

KiloueBble cJI0Ba: HECOBEpIIECHHOJETHEE JIMIIO, TI0JOBAas HEMPUKOCHOBEHHOCTb, IIOJIOBOE
CHOIIIEHUE, MY>KEJIOBCTBO, JIECOUSHCTBO, IEHCTBHS CEKCYAIbHOTO XapaKTepa

Keywords:minor person, sexual integrity, sexual intercourse, sodomy, sapphism, sexual acts

[Toctpoenne PecnyOnuku KazaxcraH kKak OTKPBITOTO JEMOKPAaTHYECKOTO OOIIeCTBa U MEPEeXo] OT
MPaBOBOTO HUTHJIM3MA K HJCOJIOTUU MPABOBOTO TrocynapcTBa OOYCIOBIMBAIOT MOTPEOHOCTh B CO3JaHHUU
a/ICKBaTHOM COBPEMEHHBIM yrpo3aM CTpaTeruy O€30MacHOCTH JMYHOCTH Kaxaoro yenoBeka. Oco3HaBas
BCIO 3HAYMMOCTh U OMACHOCTh YKa3aHHOM yrpo3bl, 3aKOHOAATENb MpHOEraeT K cnoco0y KOHCTUTYIIUOHHOTO
KOHCTPYHPOBaHHUs TapaHTUW 3alllUThl TpaB, CBOOOJ W 3aKOHHBIX HHTEPECOB JIMYHOCTH, YEJIOBEKa H
rpaxaanuHa. [lo sTolf mpuyMHE NMpoBO3rialIeHHe MpaB U CBOOO] YeloBeKa BBICIIEH IIEHHOCTHIO B CT. 12
Koncrurynun Pecnybnuku Kazaxcran ot 30 asrycra 1995r. (¢ u3M. M J01.) IpUIaeT 3TOH CTpaTeTruu
KauecTBO IPHOPUTETHOTO HAMPABICHUS HALUMOHAIBHOM MPaBOBOM MOJUTHUKUA. 3a TMOCIEOHEE BpEMs
rocyJapcTBO JOOMJIOCH CYIIECTBEHHBIX pPE3YyIbTaTOB B CO3JAHWU TapaHTHH peanu3alid YeJIOBEKOM
JUYHBIX, COIIMATBHBIX U MOJTUTUYECKUX IPAB.

B 3akoHOnmaTenbcTBE €CTh ~ MHOXECTBO  HOPMATUBHO-TIPABOBBIX  AKTOB,  PErYIUPYIOIMIHMX
0OI11eCTBEHHbIE OTHOILIEHUS, BaXXHON 4YacThIO KOTOPBIX SIBJSIETCS HECOBEpLICHHOJIETHEE JMIO. B mepByro
ouepeb, 310 Konexe Pecniyonuku Kaszaxcran «O Opake (cympyxkecTBe) U ceMbe» oT 26 nekabdps 2011 r., a
uMmeHHo: Timaeel 8,10, 11,13, 15, 16,17,18,19 [1]; [2, c. 21-23]; [3]. Hanee, »t0o 3akoH PecmyOmuku
Kazaxcran ot 8 aBrycra 2002 r. «O npaBax peGeHKa», peryIMpyOLIIil OTHOIIEH!US, BOSHUKAIOLIUE B CBS3U
C peanu3alyiell OCHOBHBIX NpaB M 3aKOHHBIX MHTEpEcOB peOeHka. Takke ecTb MEXIyHapOJHBIE aKThl,
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peryaupyromue BOIPOCH, Kacalomuecs HecoBepumeHHoneTHUX. Hampumep: Jleknmapanust mpaB peOGeHKa
1959 r, MunumaneHble crangapthble npasuina OOH, kacatomuecst OTIpaBiIeHMs IPABOCYUsS B OTHOLIEHUHN
HecoBepuieHHoIeTHUX, 1985 1. (Ilekunckue nmpasuina), Konsenuus o npaBax pedenka 1989 r., Bcemupnas
Aeknapanus 00 oOecredeHnu BBDKUBAHUS, 3aUTHl U pa3BuTus aereil 1990 r.u np. DT HOpPMATHBHO-
MIPABOBBIE aKThI ONPEACISAIOT HANpaBJICHUS TOCYAApCTBa B 0OJACTH 3aIlUTHI IPaB U CBOOOX JeTei, B TOM
YHCJI€ HECOBEPIIECHHOIETHUX.

[IpecTymiieHUANpOTUB 10JI0BOII HETPUKOCHOBEHHOCTH HECOBEPIIEHHOJIETHUX MPEACTABISAIOT cO00M
onHy wu3 Hauboyiee OmMacHbIX (OpPM aAHTHCOUMANBHOTO TOBEJICHHS, M JaHHBIA TE3UC HE Tpedyer
ocoObIXT0KazarenbeTB.  llomuTuiyeckoe H  TOCYAapCTBEHHOE pyKoBoiACTBO PecmyOnmmku Kaszaxcran
pa3paboTano M OCYIIECTBIISACT MPUOpPUTETHbIe HanmoHambHBIE MPOEKTHI B 00JACTH OXpaHBl U 3aIlUTHI
MaTepUHCTBA U AeTcTBa. Ho TanaHTIMBBIE U CAMOCTOSITEIbHBIErPAXKIAHETAPAHTUPOBAHHO IPOSBIISIOTCS B
TOH CTpaHe, TJie UM KOM(OPTHO WIIH, TIO KpaifHel Mepe, 6e3omacHo. HecoBepIeHHOIeTHHE JTUIA YCTOWYUBO
1 B 00JIBIINX 00BbEMax MOJIBEPIaloTCs CEKCYalIbHOM arpeccuu M dKcIryaTanuu. Jletn, He chopMupoBaBIINCh
MICUXOJIOTMYECKH, HanboJjee MOJABEP)KEHbl cTpaxaM, CThIIy U HE B COCTOSIHUHU JaBaTh MPOU3OLIENIIEMY
OOBEKTUBHYIO OIIEHKY. 3a4acTyl0, 3TO CBSI3aHO C TE€M, YTO 3HAUMUTEIbHYIO YacTh MPECTYIICHUMH,
MOCSTAIOLIMX Ha IOJIOBYI0 HENPUKOCHOBEHHOCTh HECOBEPIICHHOJIETHUX, COBEPILAETCS POAUTEISIMU,
OTEKyHaMU, POJICTBEHHUKAaMU U JPYTUMHU OJU3KUMHU JIIOIbMHU B OTHOIIEHUH MaJIOJIETHUX, HE CIIOCOOHBIX B
CHIIY CBOETO BO3pacTa U CO3HaHUS 3allUTUTh CBOU IIpaBa.

[TonoBeie mpecTymieHus: 3aTparuBal0oT UHTUMHYIO CTOPOHY >KM3HU JIFOJEH U 3TUM obecrieunBaeTcs
UX BBICOKasIaTeHTHOCTh. CaMoe HaJIe)KHOE JI0Ka3aTeIbCTBO JATEHTHOCTH — HU3BECTHAsl BCEM CEPUMHOCTh
W3HACUJIOBAHMA M  MNPOYMX CEKCyalbHBIX dKcieccoB. KoHkpeTHO 3TO BeAaer K  TOMY, 4TO
CEKCYaJIbHAsTIPECTYITHOCTAHETATUBHO BJIMSCT HA PEMPOIYKTUBHOE 3/I0pOBbe Hanuu[4], Tak Kak «JIeTH -
KEPTBBI CEKCYaJIbHBIX3JI0YNOTPEOICHUINIKCTPANIOIUPYIOT CBOM CTpaxX Iepell HAacWIbHMKOM Ha BCEX
B3POCJIBIX UM 3HAUUMBIX JIUII IO TAaHWYECKOTO HEMIPUATHS WK U30eTraHus», a MoJ00HO0e OBE/IEHUE CTaBUT
MOJT BOIPOC CO3/IAHUE CEMEN U MOSIBICHHUE 3JJ0POBOTO TOTOMCTBA[ S, ¢. 266].

CekcyaslbHbIE MOTHBBI U IIOPOXKAAEMOE UMU TTOJIOBOE TIOBE/ICEHNE HE BCETAa KOHTPOJIUPYIOTCS Jaxe
ux HocutensaMu. OTCIOJaBO3HUKAIOT TPYOHOCTU MPOQPHIAKTUKH, OTCIOJa BUKTUMHOCTHIIOTEPIIEBIIUX,
KOTOpble HAYMHAIOT HCKATh CEKCyallbHble KOHTAKThl Y)K€ B IMOpPY B3POCJICHHS, YacTO HEOIBITHO U B
HAauMBHOMHA/AEXKJEe Ha TakKT CO CTOPOHBI B3pOCIBIX, OTCIOJa cja0ble BO3MOXXHOCTH TOCYAapCcTBa
MONPEAYIPEKICHUIONOOBBIX MOCATaTeNbCTB. MIMEHHO A 3TOM cdepbl *KU3HU 3JIBbIM MPOPOUYECTBOM
BBITJIAJAT CioBa Benukoro ydeHoro @. Jlucra o TOM, YTO «MPECTYIJICHHETAK)Ke BEYHO, KaK CMEpTh U
00JIe3HbY», UTO «MEPBINPEAYIPEKICHUSIHUKOTa HE MOOEIIT MPECTYIMHOCTh, TOYHO TaKXkKe KaK BeJaudainiiee
pa3BUTHE TUTUEHBI HE IOOSIUT cMepTH U Oosie3Hei»[6, c. 18].

CrnenoBarenbHO, FrOCY/IapCTBEHHAs BJIACTh B CHJIaX JIUIIb YACTUYHO BJIMSTH HAa CEKCYyaJbHYIO chepy
KU3HU, U OHA JIeNaeT 3T0, KOHUEHTPUPYSICh HAMpPECIeOBAHUHUIIO MPEUMYIIECTBY MOJOBBIX KOHTAaKTOB, B
MIEPBYIO OYepe/b MPOTUB MOIPACTAIOUIETO MOKOJEHU. A MapajuiebHO OOIIECTBO OKYJIbTYPHUBAET YUCTO
OMOJIOTMYECKYIO CTOPOHY CEKCYAJIbHOTO MOBEACHUS, POPMUPYs U MOICPKUBask TAaK Ha3bIBAEMbIi IOJIOBOM
ykian. Ho 3Tu ycunus BCTpeYaroT CUJIbHOE MPOTUBOJEHCTBUE: « CEKCyallbHas PEBOJIIOLUS» BKYIE C
MH(OPMALMOHHON « CBOOOJIOM» MOJApUIM BCEM IIOJIOBYIO pACHYIIEHHOCTh M CBEpXpaHHHUE HHTHUM-
KOHTAaKThI CpeH MIKOJLHUKOB[7, ¢. 12], pe3kyro nHTeHcUUKAIIIO BHEOpauyHOI moMoBOM Ku3HHU[§, ¢. 137],
a ellle — MPUTOBOPbI3A «IIPEUIOKEHUS CEKCYaTbHOI0 XapaKTepaMaloIeTHUMU HECOBEPIICHHOIETHIMY [9, .
625] B UnTepuete. B Takux ycimoBusx cBoe 6e30macHoe Oyayiiee moapoCTKi CaMOCTOSITEIbHO OTCTOSATh HE
MOTYT.

CrnenoBartenbHO, FOCYJapCTBO U NMPaBOOXPAHUTENLHBIE OPTaHbIOOS3aHBINPOSBIIATS HE TIOKA3HYIO, a
HaCTOsAIIyI0 3a00Ty O CBOEM IOTOMCTBE, 3alllUTUTh €ro OTCEKCYaJbHBIX MNpPECTYIUIEHUH, 00ecreuuTh
JOCTOMHYIO YrOJIOBHO-TIPAaBOBYIO OXpaHy HECOBEPILIEHHOJIETHUX.

OnHuM U3 KpUTEpUEB KPUMHUHAIU3ALMK JISIHUNA B paccMaTpuBaeMoil cdepe 10 cux mop ocraercs
noJioBo# ykiaza B obmectse. Ilpu BeTymienun B 6pak MoJIoBbl€ OTHOILIEHUS BIIOJHE JOMYCTUMBI, IIPU 3TOM
BCE 3TO OCHOBBIBAETCS HA MIPEACTABICHUH O COJIEPKAHUHU TOJOBOr0O YKJIaJa B 00LIeCTBE.

Jlonroe BpeMsi« HECOBEPUIEHHOJIETHUI» UHTEPECOBANT KPUMHUHAINCTOB IPEUMYILECTBEHHO Kak
IIPECTYIHUK, OJJHAKO B CBETE€ HOBOM MJEOJIOTUH, ITOCTAaBUBLIEH B LEHTP I'OCYJapCTBEHHOTO YIPAaBIIECHUS
mpaBa U CBOOOJBI 4YeNOBEKa WIpaXJaHMHA, YYeHbIE- IOPUCTHI BCEe OOJbIlle KOHUEHTPUPYIOTCS Ha
npoOsieMaTuke  YroJOBHO- MPaBOBOM OXpaHbl U  MPOPHIAKTUYECKOTO 00eCreueHUs] HMHTEPEecoB
HECOBEPILIEHHOJIETHUX KaKIOTEPIEBIINX, B TOM YHUCIE B chepe COBEpIICHNUS MOIOBBIX MPECTYIIICHUMN.
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BwMmecre ¢ Tem, Hayka yroJoBHOIO IpaBa OCTAETCA B JIOJITY IEepe 00IECTBOM, IOCKOJIBbKY OCTAIOTCS
HEpPEIICHHBIMA MHOTHE BOMPOCHI MPOQHUIAKTUKH U KBAIM(UKAIMK TOJOBBIX IMPECTYIUICHUH, a TaKkKe
oOmiell opraHu3anuy MPOTHBOJACHCTBUS UM. Bo MHOTOM Takoil pe3ynbTaT MOpOKAAaeTcs: mpeobiaagaHrueM
JOTMaTHYECKOI0  aHaju3a  OTHCIbHBIX  COCTaBOB  IIOJIOBBIX  IPECTYIUIGHUH B  OTpPBIBE  OT
KPUMMHOJIOTUYECKUXPEAIUHN.

Ilo cBoeil mpaBoBOW mpupoae mpecrymiieHue, npexycMmorpenHoe cr. 122 YK PK «Ilomosoe
CHOLLIEHUE WJIM UHbIE JEUCTBUS CEKCYaJbHOTO XapakTepa C JMIIOM, HE JOCTUTIIMM LIECTHAALATUIETHErO
BO3pacTa», MpeJCTaBiIsieT CcOO0OM pa3HOBUIAHOCTh MPECTYIUIEHUN MPOTUB JWYHOCTU. B 3TOH CBs3mM
KOHCTPYKLUSI COCTaBa NMPECTYIUIEHUS HATIOJIHAETCS HE IPOCTO CYOBEKTUBHBIM 3JIEMEHTOM, HO U INYHOCTHO-
IepCOHaIbHBIM. [IpUMEpOM 3TOr0 MOKET CIIY’KUTb IOJIO)KEHHE O TOM, YTO I0JOBOE CHOLUICHUE WJIM UHbIE
NEUCTBUSL CEKCYyaJbHOTO XapaKTepa HE CYMTAIOTCS MPOTUBO3AKOHHBIMU B CllydasX HX OCO3HAHHOIO
COBEpUICHHS] MO0 B3aUMHOMY J0OpOBOJIBHOMY COIJIACHIO NApTHEPOB 0O€3 HapyIIEHWs] YCTaHOBJIEHHOIO
3aKOHOM BO3pAacTHOTO II€H3a, @ CJIEJOBATENIbHO, MPHU YCTAaHOBJIEHUWU JAHHOTO (akTa, JIULIO, KOTOPOMY
MHKPUMUHHUPYIOT HACTOsIIIEE JesTHUE, TIOUIEKUT OCBOOOKICHUIO OT YTOJIOBHOTO MPECIIEIOBAaHUS B CBSI3U C
OTCYTCTBHEM COCTaBa JIAaHHOTO MPECTYIUICHHUS.

Uto kacaercs mpectyrieHus, npeaycMorpentoe cr. 122 YK PK, To MOXXHO OTMETHTh, YTO OHU
CKPBIBAIOTCSI CaMUMH MOTEPIEBUIMMHU WIM MX OJM3KMMHM U3-3a OOS3HM HETaTUBHOW pEaKLUU Cpeabl
MIPOXKUBAHUS JKEPTBBL. OJTO MMPOUCXOJUT MOTOMY, UTO, HApUMeEp, MaTepu KEepTB OO0ATCA OIJIACKH,
paspylieHusl ceMbU, TOTEPU MY)Ka WIM COXMTENS U K TOMY JK€ PaBHOIYIIHBI K Cyap0e COOCTBEHHOM
nouepu[ 10, c. 46-47].

[TockonbKy HOPMBI YTOJIOBHOTO 3aKOHOJATENbCTBA, IMPEAyCMAaTPUBAIOIIUME OTBETCTBEHHOCTh 3a
MPECTYIUIEHUSI MPOTUB IMOJIOBOM HEMPUKOCHOBEHHOCTH HECOBEPUICHHOJETHUX, COJEpPKAT CaHKIIHH,
XapaKTepHU3yIOIIHecs TOCTATOYHO BBHICOKON CTETIEHbIO YTOJIOBHOM penpeccuu, MpeAcTaBiseTcs, 4To B IeNX
obecrnieueHus coOI0IEHUS TPUHIIMIIOB 3aKOHHOCTH, CTIPABEVIMBOCTH M HEJOMYIIEHHS HE eAMHOO0pa3HOro
TOJIKOBAHHS U NPUMEHEHMS JAHHBIX HOPM B NPAKTHYECKON IEATEIbHOCTH OPraHOB CJIEACTBUS U CyHa,
BOIIPOCAM COOTBETCTBUS JAHHBIX HOPM MPUHLMIIAM 3aKOHOTBOPYECTBA AOJDKHO YIEHATBCS OTPOMHOE
BHUMAaHHUE.

HecMoTpst Ha goCcTaTOuHO MIMPOKYIO 00€CTIEUeHHOCTh B 3aKOHOAaTeNbeTBe Pecryonuku Kaszaxcran
YTOJIOBHO-TIPAaBOBOI OXpaHbI MpaB, CBOOO M 3aKOHHBIX HHTEPECOB MAJIOJIETHUX U HECOBEPIICHHOJIETHUX, B
OTHOILLIEHWH HHUX IMPOJOJIKAIOT COBEPIIATHCS OMACHBIE MOCATATENbCTBA HA UX KU3Hb, 37J0POBBE, MOJIOBYIO
HEMPUKOCHOBEHHOCTb.

Ilonosas c60600a MTUUHOCTH - 3TO HE 3aBUCSIIEE OT BO3PACTa, ICUXUYECKOTO COCTOSIHUS HIIM KaKUX
Obl TO HHM OBLJIO UHBIX COLHUAIBHO- JeMOTpaUuecKuX MPU3HAKOB, NPUCYILIEE OT POKIACHUA U
HEOTUYXKJaeMoe MpaBo JOOO0ro JIMIA MO CBOEH BOJIE YAOBIETBOPATH CBOU IOJIOBbIE MOTPEOHOCTH, HE
Hapylias Mpy 3TOM OXpaHsIEMbIX 3aKOHOM IpaB U MHTepecoB Apyroro nuna.llomoBas cBobona, sBIAACH
COCTaBJIISIOIIEH OCHOBHBIX IIPaB M CBOOOIUETIOBEKA, MOXKET ObITh OTpaHMYEHA TOJIBKO 3aKOHOM U TOJIBKO B
TOU Mepe, B Kakoi 3To pernameHTupyercsiKoncturymueiiPK.

1100 nonosoii HenpuKoCHO8EHHOCHMbIO HECOBEPILIEHHOJETHET0 CIeAyeT IMOHMMAaTh 3ampeT Ha
MIOJIOBbIE OTHOIIEHUS C JUIIOM, HE 00Ja/aloluM IMOJI0BOM cBOOOION, T.€. HE CIIOCOOHBIM B TIOJHOU Mepe
OCO3HABaTh 3HAYEHUE U MOCIEACTBUS COBEPILIAEMbIX BOTHOIIEHUH HETO JIEUCTBUI CEKCYaJbHOTIOXapakTepa,
U (MIK) HE JOCTHUTIIEro MO0J0BO# 3penocTu [11].

llonosoii nenpuxocnoeeHnHocmvlo, Kak cocTaBistolmeld rapantupoBaHHbix Konctutynueir PK
OCHOBHBIX IIpaB U CB0OO 001a1al0T BCe HECOBEPILIEHHOJIETHHUE JIUIIA, KOTOPBIE HE CIIOCOOHBI M0 KAKUM ObI
TO HU OBUIO NMPUYMHAM OOBEKTUBHO BBIPa3UTh OCO3HABAEMOE WHBIMU YYaCTHHUKAMH MPABOOTHOLICHUN
BOJIEU3bSIBIICHUE O COBEPILIEHNH B OTHOLIEHUH HETO JIECTBUI CEKCYaJIbHOTO XapaKTepa.

IloHsATHE «HECOBEPIIEHHOJIETHUI) B YIOJOBHOM IIPABE MHOTOIPAHHO — B CHIJIy €r0 JIBOMHOIO
cTaryca (TIPEeCTYMHHUK WM TOTEPHEeBIINN) U CIOKHOM Bo3pacTHOM nuddepeHIManuu JaHHOW TPYIIIIHI,
3aKOHOJATEIIEM.

Hecosepwennonemnum, cornacto 4.1 cr. 80 YK PK mnpusnaercss nuio, KOTOpOMy KO BpEMEHHU
COBEPUICHMS] YTLOJIOBHOTO IIPAaBOHAPYIIEHHS HCIOJHWIOCH YETBIPHAAUATh, HO HE HCIOJHWIOCH
BoceMHaauaru Jer. B mpectymnenun, npenycMmorpeHHoM cT. 122 YK PK HecoBepiieHHoseTHEE U0
BBICTYIIAET B KAYECTBE MTOTEPIIEBIIETO.

Obwecmeennas onacHocmy TIOJIOBOTO CHOULICHUS WM MHBIX JIEWCTBUN CEKCYaIIbHOTO XapakTepa ¢
JIMIIOM, HE JJOCTUTIIMM IIECTHAAUATHIETHETO BO3PACTa, COCTOUT B NMPEKICBPEMEHHOM BCTYIUIEHHH B cepy
II0JIOBOM JKM3HH, YTO OTPHULATEIBHO BIMSET HA 30POBbE U HPABCTBEHHOM Pa3BUTUU HECOBEPIIECHHOJIETHUX
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¥ BO3MOXXHOCTH IOBJIEYb HEraTUBHBIE MOCIEICTBHS, B YaCTHOCTH, OKa3aTh BIMSHUE HAa (HOPMUPOBAHHE
JUYHOCTH HECOBEPIICHHOJIETHErO, IICUXOAMOLMOHAIIBHOE COCTOSIHME, @ TaKKE Ha €ro HOpPMaJbHOE
pa3BUTHE.

OO1iecTBeHHas! OMACHOCTh PACCMATPUBAEMOI0 MPECTYIUICHUSI BO3pACTaeT B TEX ClyyasX, KOTJa B
KauecTBE IOTEPIEBIIMX JIMI] BBICTYNAIOT HecoBeplieHHoJeTHUE. COBEpLICHUE Ha3BaHHBIX JACHCTBUI B
OTHOIIEHUH HECOBEPIICHHOJIETHUX BBI3BIBACT OOJIBIIYIO YTPO3Y HX JATbHEHIIEMY ITOJIOBOMY Pa3BUTHIO, YTO
MO>KET IPUBECTH K HPABCTBEHHO-TICUXOJOTUYECKUM OTKJIOHEHHSIM, CONPSKEHHBIM C HACTYIUIEHUEM TSXKKHUX
MOCJICICTBU, HauMHas ¢ (PU3UOJIOTUYECKUX TPaBM U 3akaH4ymBas cyuuuaom[12], [13], [14].

[IpectymiieHus NpoTUB MOJIOBOM HEMNPUKOCHOBEHHOCTH HECOBEPLIEHHOJETHUX 00Ja/1at0T BHICOKOM
CTETEHBbIO0 OOIIECTBEHHOW OMACHOCTH, B MPOIIECCE MX COBEPUICHHS MPOUCXOAUT MOIIHOE IECTPYKTUBHOE
Bo3zeiictBue Ha motepreBmux [11]. CoBpeMeHHON TEHACHIMEH NPECTYMHOCTH MPOTHB IOJIOBOI
HENPUKOCHOBEHHOCTH  HECOBEPILEHHOJIETHUX SIBJISIETCS  YBEIMYEHUE UHCIa HEHACWJIbCTBEHHBIX
MPECTYIUICHUH CEKCYaJbHOI'O XapakKTepa, HOCSIIUX BBIPAKECHHBIM JIATCHTHBIM Xapakrep. TepMHH «
HEHACWJIbCTBEHHBIE» YCIOBEH, IMOCKOJIbKY «JOOPOBOJBHOCTH» HECOBEPUICHHOJETHUX OCHOBAHAa Ha HX
HEJ0CTaTOYHOM U3HEHHOM OIIBITE, 3aBUCHMOM IOJI0KEHUH, OTCYTCTBUU MOJIOBON CBOOOIBI.

PonoBbiM  00BEKTOMpaccMaTpuBaEMOro IMPECTYIUIEHUS BBICTYMAIOT HMHTEPEChl JINYHOCTH,
HaIlpaBJICHHbIE Ha OXpaHy INpaB U CBOOOJ HECOBEPIIECHHOJIETHUX, OTHOCSIIMECS K OO0ECIEeUeHUI0 HX
HOPMaJIbHOTO (PU3MUECKOT0 U TICUXUYECKOTO Pa3BUTHS HE TOJBKO B CEKCYaIbHOM, HO U B 00IIECOLIMATBHOM
acrekre.

B kadectBe Henocpedcmeennoco obvexma MpecTyIuieHHs, npemxycmoTpenHoro cr. 122 YK PK,
ClIeyeT CYUTAaTh II0JOBYI0 HENPUKOCHOBEHHOCTh, 2 B KayeCTBE JOIMOJHUTEIBHOTO — HOPMaJIbHOE
YMCTBEHHOE, MOpallbHOe U (u3nueckoe ( MCUXUYECKOE) pa3BUTHE HECOBEPIICHHOJETHErO JIMLa U
0OLIECTBEHHYIO HPABCTBEHHOCTH B C(epe MOJIOBBIX OTHOIICHUH.

K ¢usmueckum HemocTaTkam pebeHKa, MPENSITCTBYIOUMM BO3MOKHOCTH MOTepHeBIIeH (
MOTEPIEBIIET0) MOHUMATh XapaKTep U 3HAYEHHE COBEPLIAEMBIX C HEIO (HUM) AEHCTBHI, a TakkKe XapakTep
COOCTBEHHBIX pEIlIEHUH, CIelyeT OTHOCUTD CIIENOTY, INIyXOTYy, HEMOTY, OTCYTCTBUE KOHEYHOCTH H T.JI., HO B
J000M cllydae 3TO JOJDKHBI OBITh H3bSHBI HUMEHHO (DPU3MUECKOTOo COCTOSHMS. Takue COCTOSHMUS
OIpENIeNIEHHbIM 00pa3oM BIIMAIOT Ha IICUXUKY peOCHKa, 3aTOPMaKMBAIOT €r0 YMCTBEHHOE pa3BUTHE,
HaK/IaJbIBAlOT MHIMBHyallbHble OCOOEHHOCTHM Ha BOCHPUATHE OOBEKTUBHOW JEHCTBUTEIBHOCTH.
PaccTpoiicTBO IylIeBHON AEATENBHOCTH peOCHKA TAKKE MO3BOJISET NMPU3HATH €r0 HAXOIAIIMMCS B TAKOM
coctosiHuM. OCHOBaHMEM Ul IIPABWIIBHOTO PELICHUs JAHHOIO BOIPOCA MOKET CTATh TOJBKO 3aKIHOYCHHE
CyIeOHO-TICUXUATPUUECKOH 3KCIIEPTU3bI WK KOMIUIEKCHON MICUXO0JIOTO-IICUXUATPUUECKOH 3KCIIEPTU3BI, AT
BBISICHEHUS YPOBHS €I0 IICUXUYECKOTO PA3BUTHS.

[TorepneBIIMMHM OT JAHHOTO IPECTYIJIEHHS MOTYT ObITh JMIa 000€ro Imosa: MajJb4MKH - IpU
MYKEJI0)KCTBE, I€BOYKH - IIPU II0JIOBOM CHOILLIEHHH WUJIH JIECOUSHCTBE, 3aBEJOMO HE JocTHUriue 16-jieTHero
BO3pacTa.

Obvekmugnas cmopona aHaIN3UPYEeMOro MPECTYIICHUS 3aKIII0YaeTCs B AEHCTBUAX, KOTOPHIE MOTYT
BBIpaXKaThCs B 4eThIpeX Gopmax cornmacHo aucnosunuu 4.1 cr. 122 YK PK: 1) B mosoBoM cHomieHuu; 2)
MYXKeJIOXKCTBE; 3) jecOMsHCTBE; 4) MHBIX JEWCTBUAX CEKCYalbHOI'O XapakTepa ¢ JIMIIOM, 3aBEJOMO He
JOCTHUTILIHM IIECTHALATUIETHETO BO3PACTa.

[lonoBoe cHOLIEHWE WM HUHBIE JEHUCTBUS CEKCYaJIbHOIO XapaKTepa C JIMIIOM, 3aBEIOMO HE
JOCTHUTIIMM IIECTHAJIATUIETHEr0 BO3pacTa, MMEET IOBBIIIEHHBIH XapaKTep U CTENEeHb OOLIEeCTBEHHON
ONACHOCTH BBHUJY NPUYMHEHHUS Bpela IOJOBOM HENPUKOCHOBEHHOCTH HECOBEPIICHHOJIETHETO, pealbHOU
yrpo3bl IPUUMHEHUS BpeJa JTYXOBHOM M TEJIECHON HENPUKOCHOBEHHOCTH, T.K. CEKCyaJbHbIE KOHTAaKTHI C
JIMIIOM, HE JIOCTUTILINM I10JIOBOM 3pENIOCTH, HE TOJIBKO Pa3Bpallaolle IeHCTBYIOT Ha Hec(hopMHUPOBABLIYIOCS
NICUXUKY, HO U CO3/IAI0T ONACHOCTh MPUYMHEHUs BpeJa 37A0POBBIO, HEXKENATENIbHON OepeMEHHOCTH JIHIIA,
(U3M0JIOTHYECKOE COCTOSHUE KOTOpPOro ( CTeNeHb pPAa3BUTHUS IOJIOBBIX OPraHoOB, CHOCOOHOCTh K
COBOKYIUICHHIO, 3a4aTHIO M BBIHALUIMBAHUIO IUIOMAA, K JETOPOXKAECHUIO U BCKapMJIMBAHUIO, BOCIHUTAHHIO
pebeHKa) CBUACTEIBCTBYET O HE 3aKOHUUBIIEMCSI [IOJIOBOM U HHTEIICKTYallbHOM co3peBaHuu[15].

OCHOBHOW JTOMHHMPYIOIIMK (aKTOp Uil BBEAEHUS 3alPETOB HAa IOJOBBIE KOHTAKThI - BO3pACT
HECOBEPILIEHHOJIETHETO MOTEPIIEBIIET0, 0 KOTOPOMY OTpeAeisieTcsi 6€30MacHOCTh MOJIO0BOTO OOLIEHUS JUIs
UX OpPraHu3Ma U TICUXUKH.

1100 nonogvim chowlenuem B yroJlOBHO-IIPABOBOM periiaMeHTallii TAaKOBOTO HEOOXO0MMO TIOHUMATh
MIOJIOBOM aKT MEXJly MY>KUMHON U )KEHIIMHOM, COBEPILICHHBIN B ecTecTBeHHOH (popme. Takum obpa3zom, Ha
HAIll B3IJISAJ], TIOJIOBOE CHOILIEHHWE MOKET OBITh 0XapaKTEPU30BAHO KaK COBOKYIUICHHE MEXIY MYKYHMHON U
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KEHIIMHOU B popme, ompeeNieHHOM PU3NOIOTHUSCKUM MPEAHA3HAYCHUEM MYKCKUX M )KEHCKUX TTOJIOBBIX
OpraHoB, KOTOpPOE 00YCIIOBIJICHO IessiMu 3adatusi[16].

[Ton moJOBBIM CHOIIEHUEM CJEAyeT TaKKe MOHMMAaTh CEKCyalbHOE MPOHHUKHOBEHHE IOJIOBBIM
OpraHoM, HWHOW 4YacThIO YEJOBEYECKOIO Tella WJIM HWHBIM TMPEJAMETOM B €CTECTBEHHBIC MOJIOCTHU
MOTEPIEBIIETO (BiIarajuiie, 3aJHAA MTPOXOJd, POTOBYIO MOJIOCTh), HE3aBUCUMO OT I10JIa TIOTEPIICBILETO U
riyOuHbl BHepeHus[17].

Myscenosxccmeo - TOJIOBOE CHOIICHHE MYKUHMHBI C MYXYHHOHM, NMPU KOTOPOM IOJIOBOM HJICH
aKTUBHOTO MapTHEPa BBOJUTCA B 33JJHETPOXOIHOE OTBEpCTHE (ITPSIMYIO KUIIIKY) TACCUBHOIO MapTepa.

Jlecousncmeo - 3TO IKCHCKHMH TOMOCEKCYalu3M, KOTJa YIAOBIETBOPEHHE IIOJIOBOM CTpacTh
OCYIIECTBIISICTCS. MEXK/TY JKCHIIMHAMHY ITyTEM COBEPIICHUS PA3JIMUHbBIX IEHCTBUM CEKCYaIbHOTO XapaKTepa.

Unvie deticmsus cexcyanbrHo2o xapakmepa - POPMbI CEKCYaTbHbIX OTHOIIEHUN MEXy BUHOBHBIM U
MOTEPIEBIITUM HECOBEPILIEHHOJIETHUM JIUIIOM, OCYIIECTBIISIEMbIE TTOCPEICTBOM COBOKYIUICHUS WU HHOTO
YMBIIJIEHHOTO (PU3MUECKOTO BO3JICUCTBHS Ha MOJOBOM OpraH MOTEPIIEBIIETO BHE 3aBUCUMOCTH OT CPEJICTB
TaKoTO BO3JICHCTBUs, HE OmpenessieMble 00yCIOBIEHHBIMU(DU3UOIOTHUECKUM TIPEIHA3HAYCHUEM IIEJISIM
3a4atusi, CIocoObl YIOBIETBOPEHUS TI0JIOBOM CTPACTU MEK/TY PA3HOTIOJIBIMHU U OTHOTIOJNBIMU MApTHEPAMHU.

1100 unvimu Oeticmsusmu cexcyanrvhoco xapakmepa B ctathe 122 YK PK cnegyer monumats
NEHUCTBUS, COBEpIIaeMble NIl JOCTMXKEHHUSI CEKCYaJIbHOTO  YJIOBIETBOPEHUS, COMNPSDKEHHBIE C
MMPOHUKHOBEHHEM JIMOO CBS3aHHBIE C JIOOBIM MaHUITYJIUPOBAHMEM BHUHOBHBIM OOHA)KEHHBIMH TOJIOBBIMU
OpraHaMy TIOTEPIIEBIIETO WM MPUHYKJICHUEM IMOTEPIEBIIEro K aHAJOTUYHBIM JEHCTBUSM B OTHOIICHUH
BHHOBHOTO.

[IponukHOBEeHME 11O CMBICTY CT. 122 YK MOKET OCYIIECTBISTHCSA KaK C UCIOIb30BAHUEM ITOJIOBOTO
opraHa, Tak ¥ KakKoTro-JM0o MpeaMeTa, BBOJUMBIX B €CTECTBEHHBIE MOJIOCTH YEIOBEYECKOTO TeJia C MEIbI0
MMHTAIMKA TIOJIOBOTO akTa. HeoO0XoauMo OTMETHTh, YTO JAHHBIM DJEMEHT MPECTYIUICHUS JOJDKEH
CoJIepXaTh JIBa 00s13aTEIbHBIX MPU3HAKA: OTCYTCTBHE JIIOOOTO POJ/ia HACKIIHS; TOOPOBOIBHOCTh YKa3aHHBIX
MOJIOBBIX KOHTAKTOB U OCO3HAHME MOTEPIEBIINM XapaKTepa 1 3HAU€HUs COBEPIIAEMbIX C HUM JCHCTBUIA.

[Ipu xBaymdukanuu npectymieHus, npeaycMorpennoro ct. 122 YK PK Heo6xoaumMo ycTaHOBUTS,
YTO BUHOBHBIN 306€00MO/I0 COBEPIICHUS TAaHHOTO MPECTYIUIEHUs! ObUT OCBEIOMIIEH, TO €CTh JIHUIIO JOJKHO
JOCTOBEPHO 3HATH O TOM, YTO COBEPILIAET JESHUE C JIUIIOM, HE JOCTUTIIUM [IECTHAIaTUIIETHETO BO3pacTa.
Ecnu BuHOBHBINA 3a0myXiaics WM HE 3HaJd O LIECTHAAUATHIETHEM BO3pacTe MOTEpPIEBIIEro, TO OH
0CBOOOKIaeTCsI OT YTOJIOBHOM OTBETCTBEHHOCTH 33 JAHHOE MPECTYIIJICHHE.

CocTtaB paccMaTpHUBaeMOro MpecTyIUIEHUs 10 KOHCTPYKIUU saBisgeTcs GopmanbHbeiM. [Ipectymienue
CleAyeT CYMTaTh OKOHYEHHBIM C MOMEHTAa Hayajga YyKa3aHHbIX B aucno3unuu 4.1 crt. 122 YK PK
CEKCYaJIbHBIX JICHCTBUU.

CybvexmusHnas cmopona TpecTyIuieHus, npeaycMmorpenHoro cr. 122 YK PK, npeanomaraer
HaJIM4YUe TOJBKO MPSMOT0 YMBbICIIa, HAIIPAaBJIEHHOTO HA YIOBJIETBOPEHUE MOJOBOT0O BICUEHUS HHAUBHU/A, A B
psfe ciydaeB W JUIsl MOCIEIYIOUIErO H3BJICUEHHS MaTEpUaJbHOM BBITOJBI M3 TMPECTYMHBIX JEHCTBUH,
CBSI3aHHBIXC TIPOILIECCOM MOPAIbHOTO M  (PU3MUECKOTOCOBpAILIEHUS HECOBEPIICHHOJETHUX;, C HUX
MOCJIEYIONIEH CeKCYalbHOW SKCITyaTalluel, MOHYKICHHEM K aCOLIMaTbHOMY U MPECTYITHOMY MOBE/ICHUIO.
[Ipu sTOoM, NHMIO CO3HAET OOLIECTBEHHYIO OMACHOCTh CBOUX JIEHCTBUH, MPEABUIUT BO3MOXKHOCTb WIU
HEn30e)XKHOCTh HACTYIUIEHHS OOIIECTBEHHO OMACHBIX MOCIEICTBUMN (MHTEIUIEKTYaIbHBIII MOMEHT) U KeJaeT
WX HacTyrieHus (BoJieBoil MoMeHT). [lonoBoe cHollleHue U MHBIE AEUCTBUS CEKCYallbHOTO XapakTepa C
JUIOM, 3aBEIOMO HE JOCTUTUIMM IIECTHAALATUIETHET0 BO3pacTa, IETEPMUHUPYETCS HE MPOCTO
M3BPALIEHHBIMU (PU3UOJIOTHYECKUMHU MTOTPEOHOCTSAMH, & CII0KHON COBOKYITHOCTHIO CYObEKTUBHOM CTOPOHBIL,
BKJIFOYAIOIIEH MOTHUBBI, KOTOPbIE HAXOJATCS APYT C APYTOM B PAa3IMUHOM MEPApPXUUECKOM B3aUMOJICHCTBUH,
Y LEJH, I0CTUYB JKEJIAeMO€ CEKCYalIbHOE yIOBIETBOPEHHE.

[TonTBepkAeHNEM HaTU4Ksl Y BUHOBHOTO MPSIMOTO YMBICIIA B IPECTYIJIEHUH, IPETYCMOTPEHHOM CT.
122 VK PK sBnsercs cTpemieHUs BCTYNHTh B TIOJIOBOE€ CHOIICHHE C HECOBEPIUICHHOJETHEH (
HECOBEPIUICHHOJIETHHIM ), TTIaBHAs 11€JIb BUHOBHOTO - YJIOBJIETBOPEHUE TTOJIOBOTO BIICUCHHUS.

MoTuUB U 1e/b B MPECTYIUIEHUH NPOTUB MOJIOBOW HEMPUKOCHOBEHHOCTH HECOBEPIICHHOJETHUX
MO3BOJISIFOT OTMPENENUTh (OPMY BUHBI, €€ COIMAIBHYIO CYIIHOCTh U COJEepKaHUE, YCTAHOBUTH BKAKOM
COOTHOIIIEHUH HAXOJATCS MEXIycoOOW CO3HaHWE, BOJISA, HWHTEIJIEKT. MOTUB TMPECTYIICHUS JaeT
HPaBCTBEHHYIO OLIEHKY COBEPIIEHHOMY MPECTYIUIEHUIO U JIUYHOCTU BUHOBHOTO. [log MOTMBOM MpHUHSTO
MMOHUMATh 0CO3HAHHOE MOOYKIEHUE K IEHCTBUIO, CHOPMUPOBABIIIEECS MO BIUSHUEM MOTPEOHOCTEH 3TOTO
JUIa, B OCHOBE KOTOPOTO JIKAT HU3MEHHBbIE MOOYKIEHUS (MHTEHCUBHBIE CEKCyalbHbIE (haHTa3Wuu, WU
CEKCyaJlIbHOE BJICUEHHUS K PEaJbHbIM JIETAM WM JEHCTBUM CEKCyalbHOTO Xapakrepa ¢ AeTbMmu). Mcxons u3
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caMOM CYHIHOCTH H3JI0)KEHHOTO, MOXHO TakKXe 3aKIIOYUTb, YTO €MY HMMMAaHEHTHO MPUCYL] TOJIBKO
CeKCyaJIbHBIM MOTHUB (IIOJIOBOE BJIEUEHHKE) U LIeTb (yIOBIETBOPEHUE MTOJIOBOM cTpacTH). BkauecTBe MOTHBOB

COBEPUICHUSIHEHACUIIbCTBEHHBIX IPECTYIIIEHUI IIPOTUB II0JIOBOM HEIPUKOCHOBEHHOCTHU
HECOBEPIICHHOJIETHETO BBICTYMAIOT MPEUMYILIECTBEHHO CEKCyalbHble TOTPEOHOCTH, MOTYT OBIThH
pa3nuyHbIe MOOYXICHUS (KOPBICTHBIC, UTPOBBIC, XYJIUTAHCKHE U T.1I.).

[Ipn COBEPLICHUH IPECTYIICHUS IPOTUB I10JIOBOM HEIIPUKOCHOBEHHOCTHU
HECOBEPLICHHOJETHETOBUHOBHBIN BOOJIBIIIMHCTBE CJIy4aeB 3apaHEe00/lyMbIBaeT BCE OOCTOATEIbCTBA,
JIETalld U CPEJICTBA Ha MYTU K JOCTHUKEHUI0 HAMEUEHHOW IIeJIM, MO3TOMY YCTAaHOBJIEHHUE MOTHBA U LEJIU
KaKJJOTO KOHKPETHOI'O IOCAraTelIbCTBa SBJSETCd OO0A3aTEeIbHBIM YCIOBHEM OIPENCIICHUSI CTENEHU
00IIeCTBEHHOH ONAaCHOCTH BUHOBHOTO M MHAWBUIyaTU3aI[MH €T0 HaKa3aHUsI.

Cybvexmom NAHHOTO TPECTYIUICHHUS MOTYT OBITh KaK MY)KUMHBI, TaK U JKCHIIWHBI, JOCTHUTIIHE
COBEpUICHHOJETUs, TO ecTh 18-Tu ner.llpu 3TOM, Kak NpaBUIIO, YrOJIOBHOE MPECIEIOBAaHUE IO STOU
KAaTeropuu MpPeCTYIUIEHUH WHULMUPYETCS NOTEpIEBIIeH BCIEACTBUE aBJICHHWS HA HEE CO CTOPOHBI
poauTelei, a Takke OepeMeHHOCTH. B mocieayromneM, Kak oKa3bIBaeT MPAKTUKA, 110 OOJIBIIMHCTBY JaHHBIX
MPECTYIUIEHUH OpraHaMy YrOJOBHOIO TMpECleOBaHUS NPUHMMAIOTCS DPELIEHUS O MPEKpalleHUH II0
HEPEeaOMIIUTUPYIOIITUM OCHOBAHUSM.

B nensix coBepiieHCTBOBaHHUSI YroJIOBHOIO 3akoHojarenbcTBa PecnyOnuku KazaxcraH, cunmrtaem
1enecoo0pa3ubiM JonoHNUTE cTathio 122 YK PK«Ilpumewanuem» B cieayromieil pemakmuu: « JIuio,
BIIEPBbIE COBEpUIMBIIEE MPECTYIUICHHE, NPEIyCMOTPEHHOE YacThi0 TMEpBOM HacToAledl cTaTbhi,
0CBOOOJKJaeTCcsl CyJOM OT HaKa3aHHs, €cilu OyJeT YCTaHOBJIEHO, YTO 3TO JIULO U COBEPIICHHOE UM
MIPECTYIIEHUE TEPECTANN ObITh OOLIECTBEHHO OMAaCHBIMU B CBSI3U CO BCTYIUIEHHEM B Opak ¢ moTepreniei (
MOTEPIIEBLINM )».

Ha craHoBneHue u pa3BUTHE YroJIOBHOW OTBETCTBEHHOCTH 3a MPECTYIJICHUS MPOTUB IOJIOBOM
HEMPUKOCHOBEHHOCTH HECOBEPILIEHHOJETHET0 OKa3bIBAIM U TMPOJIOJDKAIOT OKa3bIBaTh (TOJOBOM YKJIaja B
3HAYUTEIBHON Mepe 3aBUCUT OT HPABCTBEHHOCTH, & HE OT MPABOBBIX MPEANUCAHUI U CAaHKIIHUI) MOILHbIE
BHEIOpUANYEcKre (akToOpbl, 4YTO MPEONpeAesieT U HECOBEpPIICHCTBO OTPacieBbIX 3alperoB, U
MOTPEIIHOCTH MTPABONPUMEHUTENIbHOM NMPAKTUKU 1O OOpbOE C 3TUM BUIOM MOCSTaTENbCTBA.

Boprba ¢ cexcyallbHBIMH TPECTYIUICHUSAMHU MPABOBBIMU MepaMu OyneT 3(pPeKTUBHOW UL TIPU
YCIIOBUH, YTO 3TU Mephl OyIyT OTpakaTh YPOBEHb CEKCyalIbHOM KYJIbTYphl 1 HPABCTBEHHOCTH 001iecTBa. B
CBSI3M C ATHM IPOTUBOACHCTBHE MOJOBBIM MPECTYIJICHUSIM B OTHOIICHWH HECOBEPILIEHHOJIETHETO JHUIa
JOJIKHO TPOBOJUTHCS 10 HECKOJbKUM HAIpPaBJICHUSAM OJHOBPEMEHHO: a) O0OIIecolHaIbHble Mephl
npenynpexaeHus, 0) crennaibHas npouIakTHKa B OTHOIIEHUH MPECTYIHUKOB U MOTEHIHAIBHBIX KEPTB,
B) COBEpUICHCTBOBAHHE HOPMATHUBHOM  OCHOBBI  IIPABOOXPAHUTEIBLHOM U  IpodUiIaKTHYECKOU
nestenbHoCcTH[18].

[Tonaraem, 4to B Ommkaiiliell mepcrnekTuBe Iiesecoo0pa3Ho HpuHATH OOIIerocy1apcTBEHHYIO
nporpamMmmy « bezonacusiit MHTEpeT- pecype»,B KOTOPOH JOJIKEH OBbITh MPEIyCMOTPEH KOMILIEKC MeEp,
HaIpPAaBJICHHBIX HA TECHOE B3aUMOJICHCTBUE CHEMATU3UPOBAHHBIX MMOAPA3AeICHUI MPaBOOXPAHUTEIBHBIX
OpraHoB, ONEPATUBHBIX CIYyXO W OOIIECTBEHHOCTH Ha 3alpeT JOCTyla HEeCOBEPIICHHOJIETHUXK
nopHorpaduveckuMm ¢(HoTo- U BUIEOMaTepuasaM B ceTsXx VIHTepHeT, co3jaHue aBTOMATH3WPOBAHHBIX
CPEICTB KOHTpOJIS 3a VMHTepHeT-pecypcaMu Ha MpeIMeT COJEp>KaHus B HEM YKa3aHHBIX MaTepUaloB, a
TaKk)Ke BBISIBIICHUE, KOHTPOJIb M YYeT 3a JIMIIAMH, CKJIOHHBIMU K MeI0(UINH, YTO MO3BOIHUT d(hdeKTHBHEE
MIPOTUBOACHCTBOBATHIIPECTYIJICHUSM JAHHON KaTETOPHH.

Criopsl cpeaii Y4eHbIX IOPUCTOB 00 YCUIICHUH YTOJIOBHOM OTBETCTBEHHOCTH /IS IEA0(UIOB BEIyTCs
naBHO. M3yueHwe MeXAyHApOTHOW MpPakTHUKM OOpbOBI € MPECTYIUIGHUSMHU TPOTHB  MOJOBOM
HENIPUKOCHOBEHHOCTH HECOBEPUICHHOJIETHUX MOKA3aJI0, YTO BO BCEX CTPaHaX JIML, OCYKICHHBIX 3a TaKUE
NPECTYIUIeHUs, (U3NYECKU M30JMPYIOT - MOXKU3HEHHO WM Ha ONPEIENICHHBIN CPOK € MOCIETYIOUINM
COJIEpKAaHHUEM B CHEIMATU3UPOBAHHBIX MEAULMHCKUX YUPEXKJIEHHUX - B Clydae NMPU3HAHUA WX OMACHBIMH.
B oTaenbHBIX TOCymapcTBax 3a COBEpIICHHE TaKHX IMPECTYIUICHUH MpeaycMOTpeHa CMepTHas KasHb (
FOoicnaa Kopes, HUpan, Hpax, Cayoosckaa Apaeus, Kumaii, a maxoce Opyeux cmpanax bnudicnezo
Bocmoka). Tlpu 3ToM B OOJBIIMHCTBE CTpaH MOCiE OTOBIBAHUS CPOKAa YEJIOBEK HE MOXET BBINTH Ha
cBo0OJly, TIOKa Bpaud M CyJ HE pelllaT, YTO OH MepecTal ObITh omacHbIM Juisi oOmiectBa. Bo @panuun
JIOITyCKaeTCsl elle OJHa ajJbTepHAaTHBA - HOLIEHME IEKTpoHHOro Opaciera. B To ke Bpems B CILA u
[Tonpiie xuMuueckast KacTpauus neaoduiaos siBiseTcst 00s3aTeNbHOM, B IpYTUX €BpPONEHCKUX CTpaHax -
no0poBoJbHON. B Hacrosimee BpeMs MeIMKaMEHTO3Has NpPOQWIAKTUKA TOJOBBIX MPECTYIICHUH
npumMensiercs Bo MHorux mrtatax CIIA ( Karugoprnus, Dropuda, [copoxcus, Texac, Jlyuzuana,
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Monmana), B Kanane, V3pauiie u psje eBponenckux rocynapcts (Beruxoopumanus, @panyus, ['epmanus,
Janus, [lleeyus, I[lonvwa, Hopseeus). K npumepy, B Uexuu, r/ie¢ HACUILHUKOB MOIBEPraloT XUPYPrUueCKOu
kactparuu, ¢ 2000 mo 2009 rox Ha n0OpoBOIBHON ocHOBE KacTpupoBaiu 300 oCyKIEHHBIX. YTOIOBHBIN
KoJekc Mcrnanuu npeaycMaTpuUBaeT OTBETCTBEHHOCTb 3a CEKCYAIbHYIO arpeccuio, KOTopas «COCTOUT B
(¢U3MYeCKOM MOJIOBOM aKTe IyTeM BBEICHHUS IMPEIMETa, POTOBOTO WIIM AaHAIBHOTO MPOHUKHOBEHHS...».
Cpenu 00CTOATENBCTB, OTATYAIOMIMX HAKa3aHHWE 3a HAa3BaHHBIC JESHUS, YKa3bIBaeTca ocolasi yA3BHUMOCTb
KepTBbI, yuuThiBas ee¢ Bo3pacT (cm. 180).B VYrojoBHOM Kojekce DCTOHHMHU BBINENSIOTCS JBa
CaMOCTOSATENIbHBIX cocTaBa: «IlojoBoe cHomieHue ¢ ManoietHum» (cm. 145 VK) n « YaoBiaeTBopeHue
MOJIOBOM cTpacT ¢ ManojeTHuM» (cm. 146 VK). Takum o0pa3om, IMpaKTHUYECKH BO BCEX CTpaHaX MHUpA 3a
MPECTYIUIEHUS TPOTUB IOJOBOM HENPUKOCHOBEHHOCTH HECOBEPUICHHOJETHUX IPEAyCMOTpEHa
0e3anbpTepHATUBHAS CAHKIINS — JIMIIEHHE CBOOOIBL.

VYronosHas cratuctuka PecniyOnuku Kasaxcran cBunerenbcTByeTr o ToM, 4To 3a 2017r. U nepBbii
kBaptai 2018r. u3 5728 yroysoBHBIX MPaBOHAPYILIEHUH, COBEPLIEHHBIX B OTHOILIEHUN HECOBEPILIEHHOJIETHHX,
586 cosepiieHbl HecoBepHICHHONIETHUMHU. COTTIACHO CTaTUCTHYECKUM JaHHBIM 3a 2017r. B cpaBHEHHH C
aHAJIOTMYHBIM TieproAoM 2016r. KOJMYeCTBO MOJIOBOIO CHOILUEHHS WM WHBIX JEHCTBUN CEKCYaJbHOTO
XapakTepa ¢ JTUIOM, He JOCTUTIITUM HIECTHAAIATHIIETHETO Bo3pacTa cHu3miIoch Ha 40,2% (c 458 0o 274). B
TO K€ BpeMsl OQUIMaIbHbIE CTATUCTUYECKHUE JTAaHHBIE O KOJIMYECTBE YKAa3aHHBIX MPECTYIJIEHUNH MOTYT HE
OoTpaxkaTb JECHCTBUTENIbHOE TIOJIO)KEHUE JIeJ, TOCKOJbKY TIOJIOBbIE MPECTYIUIEHUS B OTHOIIEHHH
HECOBEPIIIEHHOJIETHUX 00J1aaf0T BEICOKOM CTETEHBIO JaTeHTHOCTH[20].

[Ipu »TOM, /UTSI YMEHBIIICHHS JIATEHTHOCTHU TTOJIOBBIX MPECTYIUIEHU ObLIO OBI 11eJecoo0pa3Ho, Kak
OJIHO M3 HampaBiieHUH MOBbIMIEeHUS 3(GGEKTUBHOCTH MPEAYNPEKICHHUS YKa3aHHOTO JIesSHUS, BO-TEPBBIX,
MPUHATH MEPHI MO0 CO3/aHuIoN (UHAHCOBOM MOJUIEp’KKECTIEHNaTIN3UPOBAHHBIX [IEHTPOB peaduINTaluU U
MPO(QUIAKTUKH JJIS HECOBEPIIEHHOJETHUX, CTAaBLUIMX >KEPTBAMHU HACWIIMS, BO-BTOPBIX, CO3/aTh LIEHTPHI
MEMKO-TICUXO0JIOTOTUYECKON TMarHOCTUKU B Ka)KJOM pailoHe, TOpoJie U T.[., T/Ie HECOBEPIIEHHOJIETHHUE
JUIa MOTJIM Obl HAlTH KBaTUGUIUPOBAHHYIO IOPUANYECKYIO, MEIUIIMHCKYIO M TICUXOJIOTMYECKYIO TOMOIIb;
B-TPETHhUX, CO3/1aTh €IMHBIN TenedoH A0Bepus, KyJa HECOBEPIIEHHOJETHUEMOT'YT OOpPaTUThCA B CIOKHBIX
KU3HEHHBIX CHUTYyallMsIX 3a T[IOMOILIBI0O U MOAJEPKKOW; B- UETBEPTHIX, MPHUHATH KOMILIEKCHYIO
rOCy/IapCTBEHHYIO BOCIIUTATENIbHYIO TIOJUTUKY, OCYIIECTBIIEMYIO Yepe3 CPeICTBa MacCOBOM HH(popManuu,
CBS3aHHYIO C 3allpeTOM WJIM OTpaHMYEHHEM pealu3alii MPOAYKIUU SPOTHUECKOTO COJIEpKaHUs U
AKTUBHOM pa3bsCHUTENbHOM paboTort CMMU, BocmuThIBarIIe OOIIECTBEHHYIO HPABCTBEHHOCTh
HECOBEPUICHHOJIETHHX JIULI.

Hepnocratounas 3¢¢ekTuBHOCT, pabOThl  COTPYIHUKOB IPABOOXPAHUTEIBHBIXOPTaHOB IO
BBISIBIICHUIO W NPEOYNPEKICHUIO  MPECTYIUIGHWH  NPOTUB  MOJOBOW  HENPUKOCHOBEHHOCTHU
HECOBEPUICHHOJIETHHUX, a TaKKe OOJIbIIas PE30HAHCHOCTh MOJOOHBIX MPECTYIJICHUH 3acTaBiseT IpaxaaH
UCKaTh Pa3JIMYHbIC, B TOM YHCIIE HEMPaBOBbLIE CIIOCOOBI 3alIUThl HECOBEPUICHHOJIETHUX OT TaKOTO poja
0011eCTBEHHO ONacHbIX AesHui[ 19, c. 3].

Mesx1yHapOAHBIN OTBIT MOKA3bIBAET, YTO OJAHUM U3 3(PPEKTUBHBIX Mep MO0 MPOPUIAKTUKE MTOJIOBBIX
MPECTYIVIEHUH TMPOTHB HECOBEPIICHHOJIETHUX SBISETCS BBISBICHUIO U IPECEUCHUIO 3alperieHHOro
KOHTEHTa B VIHTepHETe W OrpaHUYECHUIO JOCTyNa K HeMy neaoduiaoB. ITo OOYCIOBIEHO TEM, UYTO B
COOTBETCTBUU C MOPy4YeHUsAMHU [ T1aBbI TocynapcTBa MpoIoibkeHa paboTa mo nmpoduiakTuke mpecTyIIeHHHA
MIPOTUB MOJIOBOI HEMPUKOCHOBEHHOCTH JIeTEHl B pamMKax peanuszanuu JJopokHON KapThl «3alluTUM JIeTei
BMmecte!». Brenpena « DnekrpoHHas 6a3a memnoduiIoB» ¢ yAaleHHBIM JOCTYNoOM. B cooTBeTcTBUU C
BHeceHHbIMH H3MeHeHusMu B YIIK, nuia, ocyxkIeHHbIe 3a MPECTYIJICHUS CEKCyalbHOTO XapakTepa,
MPOXOAAT 00s13aTeNIbHOE Cy1eOHO-TICUXHATPHUUecKoe 00CIeJOBaHNE Ul ONpeJIeNIeHUs] METOIOB JIEYEHHUS U
(hopMBI KOHTPOJISI TpU Bo3BpaieHun B 06mecTBo. C 2018 roga BeTynuian B cuiny nojoxeHus 3akona PK o
MPUHYAUTETFHOM JICYCHUN B BUJIE XUMUYECKOU KacTparuu a1 nenoduios [20].

K nenodunam, BelmeqmuM Ha cBOOOIYy, BOCTpeOyeMbl IOMOJHUTEIbHBIE MEphl: OrpaHUYEHUE
NepeBIKEHUS BOJIM3H IETCKUX 00pa30BaTeNbHBIX YUPEXKACHUH, MpelypekaeHue TpakKIaH O MPOKUBaAHUN
B UX pailOHEe UMEIOIIETO CYJUMOCTh 3a MeA0(UINI0, BEJICHNE OTKPBITON 0a3bl JaHHBIX BCEX YINUYEHHBIX JIUL
B HACHUJIMM HaJ JE€TbMH, B TOM YHCJIE U HAJl HECOBEPIIEHHOJETHUMH. Takoi KOHTPOJb BCOBOKYITHOCTH C
npeuiaraeMeiMuu3MeHeHns MU B ctathio 122 YK PK, nonaraem OyzeT BrojiHe onpaB/aH.

Taxoke, Ha Haml B3I, HEOOXOAUMO pa3paboTaTh U MPUHATH 3aKOHOMPOEKT, MPUHATHE KOTOPOTO
Oyzner crnocoOCTBOBAaTh HE TOJIBKO COBEPLICHCTBOBAHHMIO IPABOBOTO DPErYIMPOBAHUA M YIYUIIEHUIO
MPOIECCYaTBHOTO MOJIOKEHHS] HECOBEPIIEHHOJIETHEr0 MOTEPIIEBIIET0, 00ECIIEYEHUIO €ro MpaB U 3aKOHHBIX
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MHTEPECOB, HO W B MHIUBUAYAJIBHOW NPOPUIAKTHKE TIOJOBBIX MPECTYIUICHUHKAK B OTHOIICHUHU
HECOBEPIICHHOJIETHUX, TAK U MAJIOJIETHUX.
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OCOBEHHOCTH OCITIAPUBAHUSA CAEJIOK B PAMKAX JIEJIA O BAHKPOTCTBE
IOPUINYECKOI'O JIMIOA: CHEHUAJIBHBIE OCHOBAHUSA NTPU3HAHUSA CAEJOK
HEJEWCTBUTEJbHBIMHU

PECULIARITIES OF TRIALING TRANSACTIONS WITHIN THE FRAMEWORK OF THE
BANKRUPTCY OF A LEGAL PERSON: SPECIAL BASES FOR THE RECOGNITION OF
TRANSACTIONS VALID

AHHOTaHHﬂ: CaMbIM aKTYaJIbHBIM U B TO K€ BpPCMsA CJIOXHBIM IPAaBOBBIM MHCTUTYTOM 6aHKp0THOF0
nmpaBa ABJACTCA OCIAapUBAaHWC CACJIOK IOJDKHHKA. B HACTOAICEC BpEMA CXKEITOAHO KOJIMYCCTBO
OCMApUBAEMBIX CAEJOK B paMKax Mpoueayp OaHKpPOTCTBA POCCUHMCKHMX IOPHUAMYECKUX JIMI[ BO3pAacCTaeT.
[IpakTuka ocnapuBaHUs CACIOK HE BCETJIa COOTBETCTBYET Pa3yMHOMY OajlaHCy MHTEPECOB CTOPOH, HO 0e3
3TOr0 MHCTUTYTa OAaHKPOTCTBO HE MOTIJIO Obl 3¢ (deKTUBHO paboTaTh. B cTaThe BBISBIECHBI OCHOBAaHUS JUIf
IMpU3HAHUA COCIKU HeﬂeﬁCTBHTeHBHOﬁ, Cy6’BeKTHI)II71 COCTaB JIMI IMpU OCHapyWBaHUN CIACIKH, IOPUINYCCKU
3HAYUMBIC O6CTO$IT€J'II)CTBa AT YOAOBJIETBOPEHHUA HCKa O IIPU3HAHUKU CHCIKHU HeﬂeﬁCTBHTeHBHOﬁ,
IIOCJICACTBUA HG)IGI)'ICTBHTGJIBHOCTH CICIIKHU, a TAKXKEC MPOLECCCYAIbHBIC 0COOEHHOCTH ocriapuBaHus CACIIKU B
paMKax Cy2166HOFO J¢cja O HCCOCTOATCIIPHOCTHU IOPpUANYCCKOI'O JIMIIA.

Annotation: the most relevant and at the same time complex legal institution of bankruptcy law is
challenging the debtor's transactions.Currently, annually the number of contested transactions in the
framework of bankruptcy procedures of Russian legal entities is increasing.The practice of challenging
transactions does not always correspond to a reasonable balance of interests of the parties, but without this
institution bankruptcy could not work effectively. The article identifies the grounds for invalidating a
transaction, the subject composition of persons when challenging a transaction, legally significant
circumstances for satisfying a claim for recognizing a transaction as invalid, the consequences of a
transaction’s invalidity, as well as procedural features of challenging a transaction in a legal entity
insolvency case.

KiaroueBble ci1oBa: HeﬂeﬁCTBI/ITeHBHOCTI) CACIIOK, HECOCTOATCIbHOCTh OPUANYCCKOIO JIUIIa, 3aKOH O
6aHKpOTCTBe, CliIclIMaJIbHbIC OCHOBAHUSs HelleﬁCTBI/ITeJIBHOCTH CACJIOK, OCIIapuBaHHEC CACIOK IOJI)KHHKA,
II0CJIEACTBUA HeﬂeﬁCTBI/ITeHBHOCTI/I CACIIOK, MOAO3PHUTCIBHBLIC CACIKH, CIACIKH C IPEANNOYTCHHUEM,
HEPaBHOLICHHOC BCTPECUHOC IIPCACTABICHHUC.

Keywords: invalidity of legal transactions, inconsistence of the juridical person, bankruptcy
law,special grounds for invalidity of transactions,challenging of the transaction of the obligor, consequences
of invalidity of transactions, suspicious transactions, transaction with unfair preference,unequal counter
representation.

3agacTt Y10 B IpeAABEpHUU 6aHKp0TCTBa, a B OTACJIBHBIX CJIy4adX U B IICPUOT 6aHKpOTCTBa, JOJIZKHUK
OCYIICCTBJIACT PA3JIMYHBIC IOIBITKN «COXPAHCHUA AKTHUBOB» IMOCPECACTBOM BbIBOJA CBOCIO MMYHICCTBA U3
000pOoTa MpH MOMOIIIH PA3HOTO POJIA CAETOK U JEHCTBHIA.

HeﬁCTBHH Cy6’LeKTOB rpaxxJ1aHCKOTro 060p0Ta HC€ BCCraa OCYIICCTBIIAKOTCA HCKIHOYUTCIIHEHO B
MMPpaBOMCPHBIX  HCJIAX. I[J'IH IpECCUYCHU A HC,Z[O6pOCOBeCTHOCTI/I Cy6’beKTOB T'paXxIaHCKOT'O 060p0Ta
pOCCHfICKOC 3aKOHOAATCIIbCTBO COACPIKUT TAKUC KATCIrOPpUHN KaK <<3J10y1'IOTpe6JIeHI/Ie [MpaBoOM», «IIPHU3HAHHUC
CACJIOK HeﬂeﬁCTBHTeHBHBIMH, U IIPUMCHCHHUC PCCTUTYLUN. Takue criocoObl 3alIUThI 3aMHTCPCCOBAHHBIX
,[[O6pOCOBeCTHLIX JiaI IpeayCMOTPCHEL B rpa)K)IaHCKOM KOJAECKCE Poccuiickoit CDeL[epauI/H/I, OHH OTHOCATCA K
0OIIMM HOpMaM.

HecrabuinpHOCTE rpaxJ1aHCKOro 06op0Ta MopoKAACT H606XO,Z[I/IMOCTB IMPUHATUA MCD,
CHOCO6CTByIOIJ_II/IX BOCCTAHOBJIEHUIO HEIIATEKECIIOCOOHBIX Cy6’beKTOB. JIn6o xe B CJIydya€ HEBO3MOXHOCTU
BOCCTAHOBUTH ILIATEKECIIOCOOHOCTHh — JAaHHBIC HOPMBI MPU3BAaHbI PEryJINpPOBATH 0006}/}0 npouecaypy it
YCCTHOTO PACHpCACIICHUA MCKAY KpCAUTOpaMU CYHICCTBYIOMIUX AKTHBOB JOJDKHHUKA C IICJIBIO INOTalliCHUSA
€Tro 3aJ0JKCHHOCTH IICPEa HUMMU.
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IIpoueaypsl HECOCTOSATEIBHOCTH NPEANPUATHN peryaupyrorcss dDenepalbHbIM — 3aKOHOM  OT
26.10.2002 Ne 127-®3 «O wnecocTosTenbHOCTH (OaHKPOTCTBE)» (Hasiee — 3akoH O OaHKPOTCTBE).
Oco0eHHOCTH IPUMEHEHHUSI HOPM O HECOCTOSITETIBHOCTH, B YaCTHOCTH — 00 OCIIapMBAaHHUH CAEIIOK JIOJDKHUKA,
pasbsicHenbl B [locranoBnenun Ilnenyma Bricmiero ApoutpaxHoro cyna Poccuiickoit @enepauun ot 30
anpens 2009r. Ne 32, IloctanoBnenun [lnenyma Bricmero Apoutpaxsoro Cyna Poccuiickoit ®denepanyu
ot 23.12.2010 Ne 63 «O HeKOTOpbIX BOIpoOcCaX, CBA3aHHBIX ¢ IpuMmeHeHueM ruasbl |ll.1 denepanpHoro
3akoHa «O HecocTosTeapHOCTH (6aHKpoTCTBE)» (Hanee — IlocranoBienue [lnenyma BAC PO Ne 63).

3aKkoH O OaHKpPOTCTBE BBIJACHSCT TPU TJIABHBIX OCHOBAHMS Il MPU3HAHUS CICIOK JIOJDKHUKA -
0aHKpOTa HEeJlEHCTBUTEIbHBIMHU.

Bo-niepBbIx, 3T0 onepanuu ¢ HEPaBHOLIEHHBIMH BCTpEYHBbIMU 00si3aTenbeTBaMi (1.1 cT. 61.2 3akoHa
o Gankpotcte). [1] Cnenka MoXeT ObITh NMpU3HAHA HEJACHCTBUTEIBLHOW, €CIM €€ YCIOBUSA 3HAYMTEIBHO
OTJINYAIOTCSI OT YCIIOBUM MOIOOHBIX CAENOK, IPUYEM HE B 10JIb3Y OpraHU3aLMU-0aHKPOTA.

IOpuanueckn 3HauMMble OOCTOATENLCTBA Ul NPU3HAHMS TaKUX CAEJIOK HEICHCTBUTEIbHBIMU
paszbsicHensbl B [loctanosnennu [Tnenyma BAC PO Ne 63. [3]

HepaBHolieHHOE BCTpE4HOE MCIOIHEHHE 00S3aTeNbCTB IPYroi CTOPOHOM CHENKH MMEET MECTO, B
YaCTHOCTH, B Ciydae, €Clid IieHa 3TOM cIenku W (WJIM) WHBIE YCJIOBUS Ha MOMEHT €€ 3aKIIOYEHHUS
CYLIECTBEHHO B XYALIYIO JJSl JIOJDKHUKAa CTOPOHY OTJIMYAIOTCA OT LEHbl M (WJIM) MHBIX YCIOBHM, IpH
KOTOPBIX B CPABHUMBIX 00CTOSITEILCTBAX COBEPIIAIOTCS AHAIOTMUHBIE CICNIKH.

[Ipu cpaBHEHMM YCIOBMH CHEIKHA C AQHAJIOTUYHBIMU CIIENKaMH CJEAyeT YYUTHIBATH KaK YCIOBUS
AQHAJIOTMYHBIX C/EJIOK, COBEPIIABIINXCSA JOKHUKOM, TaK M YCIOBHS, Ha KOTOPBIX aHAJIOTUYHBIE CIENIKH
COBEPIIAINCH UHBIMU YYaCTHUKaMH 000poTa.

Boicimii apOuTpaskHBIM CyJ MOJUYEPKUBAET, YTO HEBAXKHO OblLja JIM MCIIOJHEHA OcrapuBaemasi Io
JAHHOMY OCHOBaHHUIO cJelika OOEMMH WJIM OJHOM U3 CTOPOH CHEJIKH, MO3TOMY HEPaBHOLIEHHOCTh
BCTPEUHOT'O MCIOTHEHHSI 0053aTENIbCTB MOKET YCTAHABIMBATHCS UCXO/IS U3 YCIOBUM CIIENKH.

Ilo ocHOBaHMIO HEPaBHOLIEHHOCTH MOKET OBITh OCIOPEHA TakKe CHEIKa, YCIOBHMsS KOTOPOM
(GopMaJIbHO IpeNycCMaTPUBAIOT PAaBHOLIEHHOE BCTPEYHOE MCIIOJHEHHE, OJJHAKO JODKHUKY Ha MOMEHT €€
3aKIIIOYEHUs OBLJIO M3BECTHO, YTO y KOHTPAreHTa 1o CAEJIKE HET U He Oy/IeT UMYIIECTBA, JOCTATOUYHOTO JUIs
OCYILECTBJICHUSI UM BCTPEYHOTO UCIIOJIHEHUS.

Cynam HE0OOXOJMMO YYHUTBIBATh, YTO IO MIPABMIIAM YIIOMSHYTOW HOPMBI MOT'YT OCIIAPUBATHCS TOJIBKO
CHIEJIKM, B NMPHUHLUIE WM OOBIYHO MPEAyCMaTPHUBAIOLIUE BCTPEYHOE HCIIOJIHEHHE; CIENIKU K€, B MPEIMET
KOTOPBIX B IPUHIUIIE HE BXOAUT BCTPEUHOE UCIOJIHEHUE (HAIpuMep, AOTOBOP JapeHUs) UM OOBIYHO €ro
He IpeJycMaTpHuBaroliye (Hanmpumep, JOrOBOp MOPYUYUTEIbCTBA MIIM 3ajlora), Heé MOTYT OCHAapuBaThCs Ha
OCHOBaHWU myHKTa 1 crathu 61.2 3akoHa 0 OAHKPOTCTBE, HO MOTYT OCIIApUBATHCS HA OCHOBAHHWH ITyHKTa 2
3TOH CTaThHU.

Bo-BTOpBIX, CHENKH, UMEIOIINE 1IeJIbI0 HAaHECTU MaTepUaibHbI Bpea KpeauTopam OaHKpOTa WM
HapyIIUTh UX UMYIIECTBEHHBIC MMpaBa — I1. 2 ¢T. 61.2 3akoHa 0 OAHKPOTCTBE.

B cuny »T0oil HOpMBI [UId TNpPHU3HAHUSA CHAEIKM HEICHCTBUTENBHOW IO JAaHHOMY OCHOBAHMIO
He00X0/AMMO, YTOOBI OCHApHUBAlOIlEe CIEIKY JIMIO J0Ka3ajl0 HaJIMYMe COBOKYIMHOCTH BCEX CIIEAYHOIIUX
00CTOATEINICTB:

a) caesnka Obljla COBEpLICHA C LIEIbI0 IPUUYMHUTD Bpe]l UMYILIECTBEHHBIM IIpaBaM KpeIuTOPOB;

0) B pe3yabpTaTe COBEPILEHUS CICIKH ObUI IPUYMHEH BPEJ UMYLIECTBEHHBIM IIpaBaM KPEJUTOPOB;

B) Jpyras CTOpOHa CJICJIKU 3Haja WM J0JKHA ObliIa 3HaTh 00 YKa3aHHOW LEJIU JO0JDKHUKA K MOMEHTY
coBepieHus cienku (¢ yaetom nmynkta 7 [ocranoBnenus [lnenyma BAC PO Ne 63).

VYka3aHHbIE JBE Pa3HOBUIHOCTH OCHApPHBAEMBIX CIENOK JOJKHUKA UMEHYIOTCS MOJ03PUTEIBHBIMU
ClIeNIKaMM, TOCKOJIbKY MAJIS NMPHU3HAHMS MX TAaKOBBIMH, HEOOXOJMMO, YTOObI OHM OBLIM COBEpILEHBI B
OTIPEECIICHHBIN 3aKOHOAATEIEM CPOK MOJO3PUTENBHOCTH:

- €CIIU MOJIO3pUTENbHAsL CllesIKa Obljla COBEpILIEHA B TEUEHHE OJJHOTO ToJa JI0 MPUHITHS 3asiBICHHS O
MIPU3HAHUU OAHKPOTOM HJIM TOCJE MPUHATHS 3TOrO 3asBJICHUS, TO I MPU3HAHUS €€ HeJeHCTBUTEeNbHON
JOCTaTOYHO OOCTOSATENbCTB, YKa3aHHBbIX B MyHKTe 1 ctathu 61.2 3akoHa 0 OGAaHKPOTCTBE, B CBSI3M C YEM
HIMYME MHBIX OOCTOSITENBCTB, OMNPEJCNCHHBIX IMYHKTOM 2 JaHHOW cTaTbM (B  YaCTHOCTH,
HEI00pOCOBECTHOCTH KOHTpAreHTa), He TpedyeTcs;

- €CJIM K€ MOJ03PUTENbHAs C/AEIKA C HEPABHOIICHHBIM BCTPEYHBIM HMCIIOJHEHHEM OblLIa COBEpIIEHA
HE TI03/IHEE YEM 3a TPU rojJa, HO HE PaHEe YeM 3a OJUH ToJA 10 IPHUHATUS 3asBJICHUS O NPHU3HAHUU
06aHKPOTOM, TO OHA MOXET OBbITh IPHU3HAHA HEIEHCTBUTEIBHOM TOJILKO HA OCHOBAHUU MyHKTa 2 CTaThu 61.2
3akoHa 0 GaHKPOTCTBE NP HAIWNYUU IPETYCMOTPEHHBIX UM 0OCTOSITENBCTB.
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Taxum 00pazoM, KOHKPETHBIH CPOK MOJA03PUTEIBHOCTH MO3BOJISET CylaM TOUYHEE KBATH(PHUIIUPOBATH
OCHOBAHME ISl TPU3HAHUS CIACIKH HEAEHCTBUTEIBHOM.

W, B — TpeTbux, 3aKOHOJATENb BBIAEISET CHEIKHU, IPU OCYIIECTBIECHUU KOTOPBIX OYEBUIAHOE
MPEUMYIIECTBO OBLJIO OTAAHO OJHOMY M3 KPEIUTOPOB IO YacTH yIOBIETBOpeHHs TpeboBaHuid (ct. 61. 3
3akoHa 0 6aHkpoTcTBe). Takue CAeIKN UMEHYIOTCS KaK «C/eNKa C MPEANIOYTCHHEM.

JU1g TakuX CIIENOK MPEAYCMOTPEHBI CIIEAYIOIINE IEPUO/IbI I10103PUTEIBHOCTHU:

- IOCJIe TIPUHATHS apOUTPaKHBIM CYJOM 3asiBIE€HUS O NPU3HAHUU JIOJDKHUKA OAHKPOTOM WJIM B
TEYEHHE OJIHOTO Mecsla A0 MPUHATHS apOUTPa)XXKHbIM CYIOM 3asBJIEHUS O NPU3HAHUU JIOJKHUKA
OaHKPOTOM;

- B TEYCHHE ILIECTU MECSALEB JI0 IPUHATHS apOUTPaKHBIM CYJIOM 3asBJICHUS O MPU3HAHUM JOJKHUKA
OaHKPOTOM.

B cuny nynkta 1 crateu 61.3 3akoHa O OaHKPOTCTBE CJEIKA, COBEPLICHHAs JOJDKHUKOM B
OTHOIIEHUH OTIEJIBHOTO KPEIUTOpa WM WHOTO JIMIA, MOKET OBbITh IMpHU3HAHA CYJOM HEIEHCTBUTEIbHOM,
€CJIM Takasl CcJIeJIKa BJICUET WJIM MOJKET MOBJeYb 3a COOON OKa3zaHUE MPEANOYTEHHS OTHOMY U3 KPEIUTOPOB
nepes APYruMu KpeauTOpaMy B OTHOIIEHUH yJIOBIETBOPEHHS TPEOOBaHUI

bpemss nokaspiBaHMs TOro, 4YTO CJAEJIKa BJIEYET WIM MOXET IIOBJIeYb 3a COOOW OKa3zaHue
MIPEIOYTEHNUS, JIEKHUT Ha OCIIAPUBAIOLIEM €€ JIUIIE.

CTouT OTMETUTh, YTO /0 CHUX MOpP MPAaBONPUMEHUTENH U IOPUCTHI-IPAKTUKU HE HAIJIM €IUHOTO
MHEHHUSI TI0 TMOBOJY peAakiuu 3akoHa O OaHKPOTCTBE, KOTOPOMl POCCHUHCKHUN 3aKOHOJATENh BBEN B
OTEUYECTBEHHBI MPABOMOPAIOK BO3MOKHOCTb OCIIAPUBATH HE TOJIBKO CHENIKH JIOJDKHUKA, HO W JIEHCTBUS
JOJKHHUKA, KOTOpbIE MO cBOell cytu cruenkamu He sBisitoTcs. IIyHkt 3 cr. 61.1. 3akoHa o GaHKpOTCTBE
MO3BOJISIET TpaBuja OO0 OCHAapUBAaHUU CHEJNOK JIOJDKHUKA TPUMEHSATh K OCIAapUBAaHUIO JIEHCTBUH,
HalpaBJICHHbIX Ha WCIIOJIHEHHWE 0053aTelnbCcTB U OOS3aHHOCTEH, BO3ZHUKAIOIIUX B COOTBETCTBUHM C
IpaXXIaHCKUM, TPYAOBbIM, CEMEHHBIM, HAJIOTOBBIM, TAMOKEHHBIM, IIPOIECCYAIbHBIM 3aKOHOIaTEIbCTBOM U
JIPYTUMH OTpaciIsIMU 3aKOHO1aTenbeTBa Poccuiickoit denepanum.

T.K. MBaHoBa mosaraer, 4to 3aKOHOJATEIb YKa3aHHBIE ACHCTBHS CUMUTAET CIEIKaMU HEKOPPEKTHO.
B nanHOM cilyuae MMeeT MECTO MPUMEHEHHE 0CO0O0Tro NMpHeMa IOPUINYECKON TEXHUKH, B COOTBETCTBUU C
KOTOPBIM NPUMEHSIOTCS MPABUIIA, PETIIAMEHTUPYIOIIUE T€ WA WHBIE OTHOLICHUS K JPYTMM OTHOLICHMSIM.
[5]

A. I'. Huungiikunaa [6], A. A. AropoBa [4] HE corjacHbl ¢ MO3MUIMEN 3aKOHOJATENS, TOCKOJIBKY ATO
IIPOTUBOPEYUT HOPMAaM TE€X OTpaciedl IpaBa, MO KOTOPbIM TENEph AOIMYCTUMO OCHAapUBaTh ACHCTBHS
JOJIKHUKOB.

Ha nam B3ryisa, 5T0 OY€Hb B3BELICHHOE U PAa3yMHOE PELIEHHE, MOCKOJBKY 3TO CO34acT Oouiblie
HPENATCTBUM 111 HeIOOPOCOBECTHBIX JOKHUKOB, IBITAIOIINUXCSA COXPAHUTh CBOU aKTHUBBI.

3asgBieHre 00 OCHApUBAaHUU CIHEIKH MOXET OBITh IOJAHO B apOUTPaKHbIM cyl apOMTpakKHBIM
YIPaBJIAIOMUM 0 JUYHONH MHULMATHBE WM IO pEIIeHUI0 coOpaHus kpeautopoB. Kpome toro, kpenutop
TaKXe BIIPaBe MOJATh TAaKOE 3asBJICHUE, €CJIM BEJIMUUHA €r0 JECHEXHbIX NPETEH3UH (BKJIIOUYEHHBIX B PEECTP
TpeboBanui) cocraBister 10 % u Oosiee OT CyMMapHOIro pasMmepa TpeOOBaHHMH BCEX KpPEIUTOPOB,
3a(hUKCUPOBAHHBIX B PEECTpE.

OTHOCHUTENBHO MOCIEICTBUI ONMPOBEPKEHUS CHCNIOK M JEUCTBUHN JOIDKHUKA 3aKOH O OaHKPOTCTBE
IIpelyCMaTpuBaeT BO3MOXKHOCTb BO3BpaTa BCEr0 OTYYXKIEHHOIO B KOHKYPCHYKO Maccy. A 1pu
HEBO3MOXXHOCTH BO3BpaTHTh MMYIIECTBO B KOHKYPCHYIO Maccy B Harype mpuoOperaTeib H0JKEH
BO3MECTUTh JICHICTBUTENIBHYIO CTOMMOCTh 3TOIO MMYILIECTBA Ha MOMEHT €ro NpHOOpPETEeHHUs, a TakkKe
yOBITKH, BbI3BaHHBIE TIOCIIEIYIOIIMM U3MEHEHUEM CTOUMOCTH UMYILECTBA, B COOTBETCTBUHU C MOJIOKESHUIMU
I'K P® 00 06s3arenbcTBax, BOSHUKAIONIUX BCIEACTBUE HEOCHOBATENIBHOTO oboramienus (ctT. 61.6 3akoHa o
0OaHKPOTCTBE).

B nporeccyanbHOM miaHe oclapUBaHUE CAEIKH JOJDKHHKA — 3TO 000COOJIEHHBIN CIIOp B paMKax
nema o OaHKpoTcTBe JAOJDKHHKA. IlogpoOHoe omnMcaHue HEKOTOPBIX MOMEHTOB — PAacCMOTPEHHS
000c00JIeHHBIX CIOPOB cojiepxuTes B . [1o cytu paccmoTpenue Bonpoca 00 OClIapuBaHUU CHIENKH JTOJDKHUK
— 3TO CBOEr0 poJia «MHUKpOCIOp» B paMKax Jejla O HECOCTOSTEIIbHOCTH. PaccMOTpeHHME TakuxX CIOpOB
MOTYMHAETCS HopMaM ApOUTPaKHOTO MPOLIECCYaIbHOTO KOJEKCa.

HecomHeHHO, UId MOJDKHMKAa OCHApUBAaHME CHEIOK — 3TO KpailHE HE)KeJIaTelbHbIM BapHUaHT
pa3BuTHs coObITMH. B ocmapuBaHuMu cIeNnoK M JIEHCTBUH JODKHHKA 3aMHTEPECOBAHBI KOHKYPCHBIE
KpPEeIUTOPBl U apOUTpaKHBINA ympapisitouiuii. OHAKO Kak Mbl pa300paiu BbIIIE, COCTAaB JUIl JOKa3bIBaHUS
BeChbMa CYILIECTBEHHBIM, CJIE€IOBAaTENbHO, Ui BO30YKIEHHMS IOJOOHOTO cropa apOUTPaKHOMY
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YIIPABIIIONIEMY CTOUT IMPOBECTH OOJBLIYI0 AaHATUTHUYECKYIO Pa0OTy M HCCIEIOBATEIBCKYIO PaboOTy IO
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HNEHUTEHIUWAPHBIE UIEW U KOHLEIIIUU B HAYYHOM HACJIEUU A. C.
MUXJIMHA

PENAL IDEAS AND CONCEPTS IN the SCIENTIFIC HERITAGE of A. S. MIKHLIN

AHHOTAMA. B cTaThe paccMaTpuBarOTCs OTIEIbHBIE aCMEKThl MeHUTeHIMapHoro ydyenus A. C.
Muxinaa. B 9acTHOCTH, OCBEIIAOTCS MIEH U TOYKH 3PEHUS YIEHOTO B cepe MCTOTHEHUs HaKa3aHWM, HE
CBSI3aHHBIX C JIMIIEHWEM CBOOOJBI, TMPAaBOBOM pETJaMEHTAIlMH YCIOBHO-IOCPOYHOTO OCBOOOKICHHS
OCYXXACHHBIX, a TAK)XKC KaCaroIIUeCd JIMYHOCTHBIX XapaKTCPUCTUK pa3JINIHBIX KaTel"OpI/Iﬁ OCYXXICHHBIX.

Abstract. The article deals with some aspects of the penitentiary teaching of S. Mikhlin. In
particular, the author highlights the ideas and points of view of the scientist in the sphere of non-custodial
sentences, legal regulation of parole of convicts, as well as personal characteristics of various categories of
convicts.

KiroueBble cji0Ba: HCIIOJHEHWE HAKa3aHWM, YCIOBHO-TOCPOYHOE OCBOOOXKICHHE, OTpaHUYCHUE
CBO0O/TbI, HCTIPABUTEIIbHBIC PAOOTHI, 00s13aTebHBIC pa0OTHI, KJIaCCU(DHUKAITUS OCYKICHHBIX.

Keywords: the enforcement of sentences, parole, freedom restriction, corrective works, obligatory
works, classification of prisoners.

BBenenue

Anekcanap ConomonoBrny Muxmma (1930-2007) oTHOCHTCS K YHCIy HanbOJee HM3BECTHBIX
COBCTCKUX H pOCCHI;'ICKHX YUYCHBIX U CIICIHUAIIMCTOB B o0OJactu YroJIOBHOI'0, yroJOBHO-HUCIIOJIHUTEIBHOT'O
IpaBa U KPpUMHUHOJIOTHUH. Hay‘lHO-HeHI/ITeHL[I/IapHOG HacJeaue A. C. MuximHa HCKIIOUYUTEIILHO OOraTto u
MHOFOO6p33HO. I[J'IH €ro HaquO-HCCHeﬂOBaTeHBCKOﬁ ACATCIIBHOCTHU XapaKTEPHO TO, YTO XPOHOJIOTHYECKHU
OCHOBHas €€ 4acCTh IIPOTEKajla B COBETCKHH nepuoa, 1 HECCOMHEHHBIM BOAOPA3JCIOM B TBOPUYCCKOM IIYTH
yaeHoro ctainu 90-e roapr XX Beka, Korjia copMHUPOBAIKMCH HOBAsk pOCCUICKAsi TOCYIapCTBEHHOCTh, HOBAsI
InpaBoBad CHCTEMA, B TOM 4YHCIC HOBajd CHCTCMaA YroJIOBHOI'O MW YIrOJIOBHO-UCIIOJIHUTCIIBHOTO
3daKOHOAATECJIbCTBA U COOTBCTCTBYIOIIUC UM OTpACIIU ITpaBa. OI[HaKO MHOI'0€ U3 TOIO0, 4TO OBLIO CO31aHO A.
C. MuxiitHBEIM B COBETCKOE BpEMA, TO C€CTb €I0 KOHLCIIHH, PCKOMCHIAIWNW W IPCAJIOKCHHUA B
HeHI/ITCHIlHapHOﬁ C(bepe, HallllT1 BBICOKYIO OLICHKY HCE TOJIBKO B COBETCKOH HAayKEC U IPAKTUKE, HO U B
COBpeMeHHOﬁ pOCCHﬁCKOﬁ HAayKE€ YIroJIOBHOI'O U YI'OJIOBHO-UCIIOJIHUTCIIBHOI'O ITpaBa.

OCHOBHBIMH HaIpaBJICHUAMH €TI0 HAYYHO-TICHUTCHIUAPHBIX I/ICCJ'IG,Z[OBaHI/Iﬁ SABJIAINUCH:

- JIAYHOCTHBIC XAPAKTCPUCTUKU PAZJINIHBIX KaTel"OpI/Iﬁ OCYXXIACHHBIX K JIMIIICHUIO CBO60)IBI n JIAII,
COACPKAIIUXCS IO CTpa)KefI B KaUCCTBC MOA03PCBACMBIX U 0OBUHSIEMEBIX B COBCPIICHUN HpeCTYHHeHHﬁ;

- UCIIOJTHCHHEC HaKa3aHHI>’I, HC COMPS’KCHHBIX C JIMIICHUECM CB060J_'H>I;

- UCIIOJIHCHUC PA3JIMYHBIX BUI0B HaKa3aHI/II71, CBsI3aHHBIX C JIUIICHHUEM CBO60)IBI

- IpaBOBOC PETYIIMPOBAHUC U MPAKTHUKA JOCPOIHOTO OCBO60)KI[6HI/I${ OT HaKa3aHUA B BUJAC JIMIIICHUA
CBO6OI[I>I u OCB060)KI[GHI/I$I U3 MECT JIMIICHUA CBO6OI[I>I B CBSI3U C OTOBITHEM YCTAHOBJICHHOT'O CYAOM CPOKa
HaKa33aHHA,

- IPUMCHCHUC U UCIIOJTHCHUC CMCpTHOﬁ Ka3HU KaK MCPbI HaKa3aHU;

- COlMaJIbHasA aJgalTanus JIuli, OCBO60)KI[GHHLIX OT HaKa3aHHs.

HeHI/ITeHIII/IaprIe HJICU U KOHICIIIIUU B COUNHCHUAX A. C. MuxinHa

Cpe;u/l HHCTHUTYTOB COBCTCKOI'O YI'OJIOBHOIO W HCIPABUTCIBHO-TPYAOBOI'O0 IIpaBa, IOJYUYUBIIHUX
CYIIECTBEHHOC TCOPETUUCCKOC N HOPMATHUBHO-IIPABOBOC PA3BUTUC B COUMHCHUAX A. C. MI/IX.]'II/IHE[, BHUJIHOC
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MECTO 3aHUMaeT WHCTUTYT JOCPOYHOTO OCBOOOKICHHMS OT OTOBIBaHMS HAKa3aHUS B BUJC JIUIIECHUS
cB0OOIbl. B 1aHHO# cTaThe OH paccMaTPUBACTCS C TOUKU 3PEHUS MPUHIUIUAAIBHONW MO3ULUMU YUYEHOTO U B
KOHTEKCTE €€ TEOPETUYECKON U IPAKTUUECKOHN aKTyalbHOCTH HA COBPEMEHHOM JTarle.

Tak, B cBoeM Jokiajie Ha Bececoro3Hoil HaydHO-TIpakTH4ecKoil koHpepeHimu (5-6 oktsadps 1982 r.,
r. Pa3anp) no reme «IIpoGieMbl coBEpLIEHCTBOBAHUS MCIIOIHEHHS YTOJOBHBIX HakazaHui» A. C. Muxius,
OTMETHB, YTO OCHOBHBIE BH/IbI JJOCPOUHOTO OCBOOOKIACHUS OT OTOBIBAHUS JTUILICHHUS CBOOOIbI 3aKPETUICHBI B
YrOJIOBHOM U HUCHPABUTEIBHO-TPYIOBOM 3aKOHOJATEIBCTBE, a MEPEUYCHb ITUX BUJIOB yKa3aH Jiniib B TK
PCOCP 1970 r. (ct. 98), mpemioxuna NOpeIycCMOTPETh JaHHBIA TEPEUEeHb TaKXKE U B YrOJIOBHOM
3aKOHOJATeNbCTBE. bosiee TOro, ydeHbld pPEKOMEHJYET Hapsily C perjaMeHTHpoBaHHbIMM B OCHOBax
yroioBHoro 3akoHojarenbcTBa Coro3a CCP UM CcOrO3HBIX pecnyOauK Tpemsi BHAAMU JOCPOYHOTO
OCBOOO0KICHHSI 3aKPEMHUTH B 3TOM OOIIECOIO3HOM 3aKOHE TAaKXKe MOMMJIOBAaHUE, aMHHUCTHUIO, OCBOOOKICHHE
BeyieacTBue 6osesnu [1, 48].

XapakTepusysl MPaBOBYIO PETJIAMEHTAIIMI0 OCHOBAHUM JOCPOYHOTO OCBOOOXKICHHUS OT OTOBIBAaHUS
HakazaHus (cr. 98 UTK PCOCP), A. C. MuxiauH yTBEpXKJaeT, 4TO HUX CHUCTeMa [JOJDKHAa ObITh
yperyiaupoBaHa B OOIECOIO3HOM YrOJIOBHOM 3aKOHOJATENbCTBE, T.K. MOYTH BCE OCHOBAHMS JOCPOYHOIO
ocBoOoxaeHus, 3akperieHHble B UTK PCOCP 1970 r., BoITekatoT U3 00IIECOI03HBIX YIOJOBHBIX 3aKOHOB.
Mexny Tem, kak otmedaeT A. C. MuxiuH, B UCHPaBUTEIbHO-TPYJOBOM 3aKOHOJIATEIbCTBE OCHOBAHUS
JIOCPOYHOTO0 OCBOOOKIECHUS MEepEeUHCIeHbl MPOU3BOJIbHO, OecCUCTEMHO. B CBA3M ¢ 3TUM OH mpeiaraet
pa3nenuTh uX Ha aBe rpynmbl. K mepBoil M3 HHUX aBTOpP OTHOCHUT OCBOOOXIECHHE BCJEICTBUE OTMEHBI
MIPUTOBOpa C MpEKpalleHueM Jieia, KO BTOPO — 0CBOOOXKAEHNE B CBS3U C OTOBITUEM HA3HAUEHHOTO CpOKa
HaKa3aHUs WK BCIIEACTBUE U3MEHeHus mpurosopa [1, 49].

B mepeueHr ocHOBaHMII JOCPOYHOrO OcBOOOXAeHHA, Mo Muxmuny A. C., cienyeT BKIIOYUTh
yCIIOBHOE OCBOOOKIEHHE ¢ 00s3aTeIbHBIM MpUBIIeUeHUEM K Tpyay. Kpome Toro, B 3TOM nepedHe J0JKHBI
OBITH Pa3/ICJICHbl TAKUE COBEPIICHHO Pa3HbIE OCHOBAHMS, KaK YCIOBHO-A0cpouHoe ocBoOokaeHue (Y1O) u
3aMeHa HaKa3aHus 0oJiee MITKUM HaKa3aHHEM.

Baxnoit 3acmyroit A. C. MuximHa sBisercss cHOpMyIUPOBAHHOE MM TPEIIOKCHHE OTIACIBHO
NEPEeYUCIUTh B 3aKOHE BMJIbI JOCPOYHOTO OCBOOOXKIEHMS, K KOTOPBIM (C Y4ETOM BBILIIECKA3aHHOTO) OH
OTHOCHIIL:

— YCIIOBHOE€ OCBOOOXKICHUE U3 MECT JIMLIEHUS CBOOObI C 00s13aTEIbHBIM NIPUBIICYEHUEM K TPYAY;

— ycloBHO-A0cpouHoe ocBoboxacHue (Y 10);

— 3aMEHa Haka3aHMs 0ojiee MATKMM HaKa3aHUEM;

— JIOCPOYHOE 0CBOOOKACHUE 110 00JIE3HHU;

— 0CBOOOXKICHHE B CHITY aKkTa 00 amHucTHH [1, 50].

CylleCTBEHHO AaKTyaJIbHBIM SIBJISIETCS. MHEHHE YYEHOIO O TOM, 4YTO  BCE€ BHJIBI JOCPOYHOIO
0CBOOO0XKIEHHsI JIOJDKHBI OBITh YCIOBHBIMM, KpOME CiydaeB 3abojieBaHUs AyLIEeBHOM Oose3Hbro. Bo Beex
cllydasiX JOCpPOYHOE OCBOOOXKIEHHE JOJDKHO OTMEHSAThCS  IPU COBEPLICHMH OCYXKAEHHBIM HOBOI'O
npecTymieHus. boisee Toro, 3aHuMas KECTKy0 NO3ULUIO B JaHHOM Bompoce, A. C. MuxuimH npezajaraer
IPEeJyCMOTPETh B 3aKOHE BO3MOXHOCTb OTMEHbI (NP ONPEACICHHBIX YCIOBUAX) JOCPOYHOTO
OCBOOOXKJIEHHsI B  ClIydya€ CHCTEMAaTH4YeCKOIO HapylleHHs JOCPOYHO OCBOOOXKIACHHBIM  JIULIOM
0OIIECTBEHHOTO TOPSAIKA, TPYAOBOM TUCHUIUIUHEL U T.1. [1, 51].

CrepxHEBBIM HallpaBJICHMEM HaydHbIX ucciaenoBanuii A. C. MuximHa SBISUIOCH H3Y4YEHHE
JIMYHOCTH OCYXJECHHOIO B CAMBIX Pa3/IMYHBIX €€ ACIIEKTaX B KOHTEKCTE UCIIOJHEHMS YTOJIOBHBIX HaKa3aHUM.

JUId yCHEemHOro pelleHus Ueled M 3aJad MCIPABICHUS W IEPEBOCHUTAHUS OCYKICHHBIX
NEPBOCTENIEHHOE 3HAUYEHUE HMEET H3YYeHHME JIMYHOCTHBIX XapaKTepUCTUK (CBOMCTB) pazIMUHBIX HUX
kareropuii. IMeHHO u3 3toro te3uca ucxoaut A. C. MUXJIMH B CBOMX HAay4HBIX TpyJax IO JaHHOU
npoOieMaTuke.

Eme B 1973 r. uM Obu1a npezyioskeHa JUisl IPUMEHEHHsI B UCIIPABUTEIIbHO-TPYIOBBIX YUPEKICHUAX
CCCP maremaTtnueckas MOJEIb JUYHOCTU OCYKJIEHHBIX, IPAKTUYECKOE 3HAUEHNE KOTOPOI YUEHBIN BUJEI B
TOM, YTO C €€ IMOMOIIbIO MOKHO CPAaBHUTh YPOBEHb THUIMUHBIX TPYIII OCYXAECHHBIX, KIaCCH(PUIIUPOBAHHBIX
no J00My NpPU3HAKY, ONPENCTUTh YPOBEHb HCHPABICHHUS OTIENBHBIX JHUI. JTO, B CBOIO O4Yepellb,
MO3BOJISIET 3apaHee IUIAHWPOBATh BOCHHMTATENIbHBIE MEPONPHUSATHS C OCYKIACHHBIMH, BBIABHTH HauOoliee
OTIACHYIO YacTh KOHTHHIeHTa [2, 259].

HccnenoBaHuio JIMYHOCTH OCYXKJIEHHBIX IOCBsIIEHA JOKTOpckas nuccepramus A. C. MuxnmHa
«JINYHOCTh OCYXJIEHHBIX K JIMIIEHUIO CBOOOIBI M MPOOJEMBbl MX HCIPABIECHUS MU TNEPEBOCIUTAHUI»,
MoOHOTpaduu, 60JblI0oe KOIUYecTBO cTatell. byayun HayunsiM cotpyaaunkomM BHUU MBJI CCCP (Poccun)
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A.C. MuxiuH NpuHUMall HENOCPEICTBEHHOE YYacTHE B KOMIUIEKCHBIX HCCJIEIOBAHMSIX KOHTUHIE€HTA
ocyxJieHHbIX B KoHIE 1990-x—nauane 2000-x romoB: 10 UTOraM CHELUAIBHBIX NEPENUCEN OCYKJIEHHBIX K
JUIIEHUI0 CBOOOABI OBLIO TOATOTOBJIEHO M M3JAaHO MHOTOTOMHOE H3JaHHE TOJ OOIIUM YCIOBHBIM
HazBanueM «Ocyxnennsie. Ko onn? OOmias XxapakTepucTHKa OCYXACHHBIX (110 MaTepuaiaM CHelHaIbHbIX
nepenuceii)». BoiBopl, 00001IEHNS U PEKOMEHIAIIMK YYEHBIX UMEIH OO0JIbIIOE HAydHOE M MPAKTHUECKOe
3HaYeHue. B dYacTHOCTH, OHM OBUIM TIOJIOKEHBI B OCHOBY KIACCU(HUKAIMHU OCYXKICHHBIX, KOTOpas
OCYILIECTBJISIETCS KaK CyJJOM IpY Ha3HAUEHUM HAKa3aHUS, TaK U UCIPABUTEIbHBIMU YUPEKICHUSIMU IIPU €TO
HCIIOJIHEHUHU.

IMon xnaccudpukammeir A. C. MUXIMH TOHHMMAeT pa3/eieHHE OCYXIECHHBIX Ha OTHOCHUTEIHHO
OJIHOPOJIHbIE KaTeropuu (IpyIibl), OCYLIECTBIISIEMOE IOPA3JIMYHBIM OCHOBAHUAM U KpUTEpHsM (10,
BO3pacT, YpOBEHb OOpa3oBaHMs, BUAbl COBEPILIEHHBIX IMPECTYIUIEHUH, CKIOHHOCTh K moderam M T.1.).
VYTOJ0BHO-UCIIOIHUTENBHOE 3HAUYE€HUE KIAaCCU(PUKAIMU OCYKICHHBIX YYEHbIH BHMJIUT B TOM, YTO OHa
co37aeT HeoOXOoAMMbIE MPEANOChUIKM Ui oOecnieueHus AUPPEepeHInpPOBAHHOTO HCIOIHEHNUS HaKa3aHUs,
peaivzalMM NPUHIUNA WHAUBHUIYaAU3allMd BOCIUTATEIbHON pPabOTBI C OCYXKJIEHHBIMH, CYILECTBEHHO
BIIUSET Ha (OPMUPOBAHME CAMON CHUCTEMBl MCIPABUTEIBHBIX YUPEKICHHM (HampuMep, HO BUAAM
WCIIPABUTENbHBIX KOJIOHUI B 3aBUCUMOCTHU OT BHJIA peXKUMa) U T.JI.

Uccnenys mnpobnemy kpuTepueB (OCHOBaHWHN) KiaccupuKauu oOCyxkAeHHBIX, A. C.Mwuxiun
YKa3bIBaeT Ha TO, YTO B YrOJIOBHO-UCIOJHUTEIBLHOM 3aKOHOAATeNbCTBE Poccuu kpurepun kiaccupukanuu
He Toyibko 3akperuisitorcs (cr. 74 YUK P®), Ho u pazBuBatorcs (ct. 80 YUK P®) mo cpaBHeHuo ¢
VYronoBHbIM KOzeKCOM P®. DTO BBIpakaercs,, HapUMEpP, B YCTAHOBJIEHUN PA3AEIIBHOIO COJEPIKaHUS TeX
WM UHBIX KaTeropuil OCYKIEHHBIX B Ipejesax OJHOTO BHJA HUCIPABUTENIBLHOTO yupekaeHus. B cBs3u c
3TUM TMPUHIUNHAIBLHOE 3HAYCHHE UMEET YTBEp)KJEHHWE YYEHOrO O TOM, YTO KpPUTEpUH KilaccuuKaluu
OCYXKJIEHHBIX 1 OCHOBAHMSI UX pa3fiefieHus Ha pa3iMyHble KATErOPHUH COCTABIISIOT KOMIUJIEKCHBIA MHCTUTYT
YTOJIOBHOTO M YTOJIOBHO-HCIIOJIHUTEILHOTO TipaBa [3, 217-218].

bonbmioit pazmen HaydHO-meHUTEHIMapHOTo Hacieaus A.C.MuxiuHa npeAcTaBleH TPYyAaMHu,
MTOCBSILIEHHBIMU PAaBOBOMY PETYIMPOBAHUIO UCIIOJHEHUS YTOJOBHBIX HAKa3aHWW, B TOM YMCJIE HaKa3aHUU,
HE CBSI3aHHBIX C JIMIIEHHEM CBOOOJbI, U HaKa3aHWW B BUJE JMILEHUS CBOOOJbI. B mepBoil M3 yka3aHHBIX
BBIIIIC KATETOPUH HAaKa3aHWM BBIJCIAIOTCS HaKa3aHWs, HE CBSI3aHHbIE C OO0s3aTENBHOW TPYAOBOM
NeSITENIbHOCTBIO OCYKJIEHHOTO, M HaKa3aHUs ¢ 00s3aTeIbHBIM MPUBJICYEHUEM OCYXIEHHOTO K Tpyay. Cpeau
HUX IPUOPUTETHOE NOJIOKeHHE, Mo MHeHHI0 A. C. MuxiimHa, 3aHUMArOT HAKa3aHWs, COIPSIKEHHBIE C
00s3aTeNbHBIM TPUBJICUEHUEM OCYXKICHHOTO K Tpyay. B ux uucie — oOs3aTenbHble paboOThl U
UCIIPaBUTENbHBIE PAOOTHI.

O06s13aTenbHbIe pabOTHI KaK BUJ HAaKa3aHUs BIIEpBbIe ObLIM 3aKpeIieHbl B YTOJIOBHBIM Kojiekce PO
1996 r., opHako, HayayM NpUMEHATbCS TOJbKO ¢ 10 sHBapst 2005 r., mociie BBeAeHUS B JCHCTBHE
nojoxennidt YK P® u YUK P® B yacTu uCnojHEHHWS HakKa3aHUW B BHUAEC 00s3aTelNbHBIX pabOT B
cooTBeTcTBUU ¢ DenepanbHbIM 3aKOHOM OT 28.12.2004 Ne 177-®3 u crajii OJHUM M3 OCHOBHBIX BHJIOB
HaKa3aHW, aJbTepHATUBHBIX JIMIICHUIO CBOOOIBI.

A. C. MUXJIMH aHAJIM3UPYs CYIIHOCTh OO0SI3aTENIbHBIX padOT, ETANbHO XapaKTepHU3yeT pazIuvHbIe
aCreKThl MPAaBOBOTO PEryIUPOBAHUS HA3HAUEHHUS M WCIOJIHEHHUS AAHHOTO BHAa HakazaHusi. CyObeKToM
UCIOJIHEHUSI 00s3aTeNbHBIX pabOT BBICTYMAEeT YrOJIOBHO-UCTIOJIHUTENbHAS HMHCIEKIHS, IPaBOBOE
noJio)keHne u (YyHKIUM KOTOpoil B JaHHOW cdepe 3akpemieHbl «llonoxkennem 00 yroioBHO-
MCHOJIHUTENBHBIX HUHCTIEKIUAx» (yrBepxkaeHo [locranoBnenunem [IpasurensctBa PO ot 16 urons 1997 r. Ne
729) u «MHCcTpyKIMell o MOpsAKe HCIOJHEHUS Haka3aHWW M Mep YroJIOBHO-IPABOBOTO Xapakrepa 0e3
U30JIALUY OT o01iecTBa» (yTBepkaeHa mnpukazoM Muniocta Poccun ot 12 anpenst 2005 1. Ne 38).

OcCoOeHHOCTh HUCMOJHEHUS Haka3aHus B BUAe oOs3arenbHbIX pabor A. C. MuxXiuH BHIUT B
BO3MOXXHOCTH IIPUMEHEHMSI IOPUAMYECKON OTBETCTBEHHOCTHM B OTHOIIEHHHM OCYXKICHHBIX B ClIydae
HapyleHUs: UMH TOpsiIKa M YCIOBUIM OTObIBaHUsS AaHHOro HakasaHui. B YUK P® Beeaeno B 060poT
MOHATHE «3JIOCTHOE YKJIOHEHHME OT OTOBIBAaHMS HaKa3aHUsS» U JAHO €ro OIpejesieHHe. YUEHbIH MOsCHSET,
YTO €CIIU OCYXAEHHBIH 3JI0CTHO YKJIOHSIETCS OT OTOBIBaHMS 00s3aTENbHBIX PadOT, TO K HEMY B CyJeOHOM
MOpsAZIKE MOTYT OBITh NMPUMEHEHBI MEpHI, BhIpAXKAIOILINECsS B 3aMEHE 00s3aTebHbIX paboT OrpaHUYCHHEM
cBOOO/IbI, aPECTOM HJIH JIMILIEHHUEM CBOOO/IBI.

B otHomenun ucnpaButenbHbIX padoT A. C. MuxiMH, mpexJje BCEero, OTMEYaeT MX JaBHIOIO
UCTOPUIO B HAallle CTpaHe. DTOT BUJ HaKa3aHUs OH MCCIENOBaJ KaK IO COBETCKOMY YTOJIOBHOMY H
HCIIPABUTENBHO-TPYJOBOMY 3aKOHOJATEIbCTBY, TaK M II0 COBPEMEHHOMY YIOJIOBHOMY U YTOJIOBHO-
UCTIOJHUTENbHOMY TipaBy Poccun [4, 146-158; 5, 56-59].
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[lepBocTeneHHOE BHUMAaHHUE YYEHBIM YIENSIET PACKPBHITUIO MOHSATUS W CYIIHOCTH JAHHOTO BHJIA
Haka3aHus. B kauecTBe OCHOBHBIX CYIIHOCTHBIX XapaKTEPUCTUK UCIPABUTEIBHBIX padOT IO COBPEMEHHOMY
YrOJIOBHOMY 3aKOHOJATEIhCTBY OH BBIJICISCT, BO-TIEPBBIX, 00s3aTeIbHOE MPUBIICYCHHE OCYKIECHHOTO K
TPYIy, BO-BTOPBIX, — MPOXKUBAHUE OCYXKJIECHHOTO JAOMA, B-TPEThUX, — YJAEP>KaHHE YKa3aHHOU CYJOM 4YacTu
ero 3apaboTKa B M0JIb3Y FOCYIAapCTBa H JIp.

JlaHHBI BHJ HaKa3aHWs, KaKk U o00s3areiabHbIe padOThl, TaKXKE WCIOIHICTCS YTrOJIOBHO-
HCIIOJIHUTENBHON MHCIIEKIIUEN U TOXKE B COOTBETCTBUU C BbIlIeyKa3aHHbIMU [lonoxenneM u MHCTpyKIuen.

OTHOCHUTENBHO TOPSAKA HWCIOJHEHHS W OTOBIBaHMS JAaHHOTO BUAa Hakazanus A. C. MuxuuH
oOpamjaer BHUMaHHWE Ha psia ero ocodenHocredd. K Hambosee CymeCTBEHHBIM OH OTHOCHUT, B IIEPBYIO
odepenlb, NMPUMEHEHHE K OCYXICHHBIM, OTOBIBAIOIIMM HWCIPABUTEIbHBIC pPa0OThI, OCHOBHBIX CPEICTB
BO3JICUCTBUS, YyKa3aHHBIX B YrOJOBHO-HCIIOJHUTEILHOM 3aKOHOJATEIIbCTBE — pEeXUMa, TPy/a,
BOCIHUTATENILHOU PabOTHI, OOIIECTBEHHOTO BO3JICHCTBUSA. JTO YUCHBII OOBACHSIET TEM, YTO UCTIPABUTEIHHBIE
paboTHI ABIAIOTCS HAKa3aHUEM, COTIPSKEHHBIM C UCTIPABUTEIHHBIM BO3JCHCTBHEM Ha OCYXKICHHBIX.

Bo-BTOpBIX, CyIIECTBEHHON XapaKTEpHOW uYepTOM MCIIOIHEHUS HCHPAaBUTENbHBIX Pa0dOT SBISETCS
MOCTAHOBKA OCYXJEHHOTO K WCIPAaBUTEIbHBIM paboTaM Ha TMEPCOHAIBHBIA Y4eT B YrOJIOBHO-
ucnonHuTeNbHOU MHCHeKnuu. A. C. MUXJIMH yTBEp)KJaeT, 4TO MEPCOHAIBHBIA Y4E€T BCEX OCYXKJIEHHBIX
JAHHOW KaTeropuu HeoOXoaum uig oOecriedeHus APQPEKTUBHOTO KOHTPOJSL 3a HUX TPYJOBOM
NEeSITETFHOCTBIO, TPABUIIBHOCTHIO YAEP>KaHUM U3 3apab0THOM IJIaThl, CBOEBPEMEHHBIM CHSTHEM C y4eTa Ha
3aKOHHBIX OCHOBaHUsX. [Ipy 3TOM OH BBIIEISET M XapaKTEPU3YET YEThHIPE OCHOBHBIX BHJIa MEPCOHATHLHOTO
y4eTa — OTIEPaTHUBHBIN, MPEIBAPUTEIbHBIN, KOHTPOIBHBIHN, YIE€T Pa3bICKIBAEMBIX.

BaxkHpIM  acmekToM HUCHOJHEHHs! HCHIpaBUTENbHbIX padoT A. C. MuxiuH cuuTaeT MNpaBOBOE
TIOJIOXKEHHUE JIUI, OCY)K/JICHHBIX K TAaHHOMY BUJly HaKa3aHUs, U MPU aHAJIN3€ Pa3JINYHBIX €0 aCTIEKTOB TAKKe
BBICKa3bIBAET P/ MPEUIOKEHUI 1 peKkoMenaaruii [3, 179-180].

Oco06oe BHUMaHKE B CBOMX HaydyHBIX padoTax nepuona 1990-x-nagama 2000-x romoB A. C. Muxiux
oOpaillaeT Ha TakoW BUJ yrOJIOBHOTO HaKa3aHMs, KaK OTpaHHUYEHUE CBOOOIbI, YIIOMSIHYTOE BBIIIE B CBS3H C
BO3MOYHOCTBIO €r0 MPUMEHEHHsI B Ka4eCTBE 3aMEHbI HUCIPABUTEIBHBIX PAaOOT MPHU 3JI0CTHOM YKIOHEHHH
OCYXXJIEHHOTO OT UX OTObIBAHUSI.

Orpanndenne cBoOObI BIepBhie ObLI0 3akperieHHO B YK P® 1996 r. [lo MHeHUIO y4€HOTO, OHO
MMEET MHOro OOILEro ¢ CyHIECTBOBABIIMM B COBETCKOM 3aKOHOJATEIbCTBE YCIOBHBIM OCYXKIEHUEM K
JUIICHUIO CBOOOJBI € 00fA3aTeNbHBIM MPHUBICYECHHEM OCYXACHHOTO K Tpydy. B cooTBeTcTBUM C
®denepanbHbIM 3aKOHOM «O BBEJICHUM B JEHCTBUE YTOJOBHO-HCIOJHHUTEIBHOTO KoJekca Poccuiickoi
Oenepannmn» HakazaHUE B BUJE OTPAHUYEHUSI CBOOOJIbI JOJHKHO OBLIIO MPUMEHSITHCS MOCIE €ro BBEACHUS B
neiicteue B 2005 r. Ognako npu xu3Hu A. C. MuxiinHa MpakTHYeCKoe MPUMEHEHHUE OIPaHUYCHUS CBOOOIbI
He ObuT0 Havato. Tem He MeHee, B ero Hay4yHbIX Tpyaax koHia 1990-x—mavama 2000 rogoB MaHHBIN
WHCTUTYT YrOJIOBHOTO M YrOJIOBHO-HCIIOJHUTENIBHOIO MpaBa aKTUBHO MCCIENOBAJICSH, KaK , HApUMEp, B
KOMMEHTapUsiX K YrojJoBHOMY Kkojekcy P® u VYrojaoBHO-UCHOJIHUTEILHOMY KoJekcy P®D, B
(dbyHIaMEHTAIbHOM  y4eOHO-HAyYHOM U3JIaHUH «YTOJIOBHO-UCIIOJIHUTENIBHOE IIPaBO», HANUCAaHHOM
KOJUIEKTHBOM YYEHBIX O] 00muM pykoBoacTBoM A. C. MuxiivHa, U Apyrux padoTax y4eHoro.

CyIIHOCTh TaHHOTO HaKa3aHUS 3aKII0YaeTCs B TOM, YTO OCYXKJEHHBIM K OIpaHUYEeHUI0 CBOOOIBI (B
BO3pacTe HE MoJIOKe 18 jieT) momemaeTcsl B crieluaibHOE YUpekJIeHue 0e3 M30JIuu OT o0IliecTBa (Tak
HA3bIBAEMBII HCIIPABUTENBHBIN LIEHTP), HO B YCIIOBUS Haa30pa 3a HUM. BakHylo poib JAaHHOTO HaKa3aHUs
A. C. MuxJyiluH BUAMT B TOM, YTO OHO, C OJTHOM CTOPOHBI, COJIEPKUT TOCTATOUHO CEPbE3HBIN KapaTeabHbIN
AJIEMEHT: OCYKJICHHBIN MPOKUBAET HE JI0Ma, a, KaK MPaBHIIO, B OOMIKUTUH CO CTECHEHHBIMU OBITOBBIMU
YCIOBUSIMHU, TPETEPIIeBaeT OTPAHUUEHHUSI €ro TPYAOBBIX IpaB, HE BIpaBe BbIOMpATh MECTO PadOTHI U ee
xapakrep. OrpaHHueHbI TAK)KE €ro BO3MOKHOCTH OOIIEHUS ¢ POJACTBEHHUKAMH M MHBIMH TuiiaMu. C 1pyroi
CTOPOHBI, OCYKJIEHHBI BCE )K€ HE JIUIIEH CBOOOIbI, HE COACPKUTCS TOJ CTpakel, paboTaeT COBMECTHO HE
TOJIBKO C APYTUMU OCYKJIECHHBIMU K OTPAaHUYEHUIO CBOOO/IBI, HO U C OOBIYHBIMU TpaXKJIaHaAMHU.

HcnonHenne orpaHuveHus cBOOOJBI BO3JOXKEHO HAa UCHPABHUTENbHBIA LEHTp, Bxomsamuii B YUC
OCHH Poccun, Kyna oCyXIEHHBIN HaNpaBisAeTCs MO MPEANUCAHUIO0, KOTOPOE BBIJAETCS €My YrOJIOBHO-
UCMIOJIHUTENBbHON mHcnekiuel. [lopsaok oTOpIBaHMs AaHHOTO BUAa HakazaHus omnpexaensercs YUK PO u
[IpaBunaMu  BHYTPEHHErOo  pacmopsiika  HCHPAaBUTENbHBIX  IIEHTPOB, KOTOPbIE  YTBEPKIAIOTCS
MunucrepctsoMm roctuiu PO no cornacoBanuio ¢ I'enepanbHoit npokyparypoi PO.

A.C. MuxivH noasepraeT noJApoOHOMY aHaIH3y MHOTHE aCMEKThl MOPSAIKa M YCIOBUH UCTIOTHEHHS
1 OTOBIBAaHUS OTPaHUYECHHSI CBOOOJBI, pPE3yabTaThl KOTOPOTO aKTyalbHBI B COBPEMEHHBIX YCIOBHUAX, KOTJa
JIAHHBIA BUJ| HAKa3aHUs JOCTaTOYHO IUPOKO npumMensiercs (¢ 10 suBaps 2010 r.) [3, 185-186].

43



Hayunsriit xxypaan «fOpunudeckuit gpaxr» www.ur-fakt.ru

3akiaro4eHue

B nanHOI1 cTathe paccMOTpEHBI OT/AEIbHBIE ACHEKThl NeHUTeHIHapHoro yuenus A. C. MuxiuHa, B
YaCTHOCTH, UJICU U KOHIICTIINH B cpepe MCIIOTHEHUSI HaKa3aHWi, He COMPSDKEHHBIX C JIMILICHHEM CBOOOIBI, a
TaKKe CBA3aHHBIE C YCIOBHO-JAOCPOYHBIM OCBOOOXICHHUEM OCYKICHHBIX. BOJBIION pa3gen HaydHOTro
HACJIeIUsl YYEHOI'O COCTABIIAIOT TPYAbl, IOCBSILEHHbIE U3YUYEHUIO JIMYHOCTH OCyXAeHHOro. Bo33penus A. C.
MuxivHa B JaHHOM 00JIaCTH UMEIOT MTPAKTUYECKOE TPUMEHEHUE U B COBPEMEHHBIX YCIOBHSIX.

bubanorpaduuecknii cnucok:

1. Muxaua A. C. Bugsl H0CpoyHOTO OCBOOOKICHHMS OT Haka3aHWs W WX Kiaccuduranus //
[TpoGnembl COBEPIICHCTBOBAHMS WCIOJIHEHUS YTOJOBHBIX HakazaHui: Marepuanbl Bcecoro3Hoil HaydHO-
npakTudeckoit KoHpepeHuu (5-6 okrsaops 1982 r.). — Pazans: U3x-so PBIII MBJI CCCP, 1983. — C. 48—
ol.

2. Muxmma A. C. MaremMatudeckas MOJCNb JIMYHOCTH OCYKJICHHBIX // AKTyalbHBIC TPOOJIEMBI
Hay4YyHOM OpraHu3aliy KUCIIPaBJICHUS U MEPEBOCIUTAHUS OCYXJeHHbIX: Matepuansl Bececoro3Holt HaydHO-
MpakTUYecKoi KoHpepeHuu, coctospieics 18-20 centsiops 1973 r. B r. Ps3anu. — Ps3ans: PBII MB/]
CCCP, 1974. — C. 256-260.

3. YTOJIOBHO-UCTIOTHUTEILHOE MPABO: YICOHUK TSl BY30B. — 2-€¢ H3]1., iepepad. u Jo1. / OTB. pea. A.
C. Muxiua. — M.: Beiciiee oo6paszoBanue, 2008.

4. I'ycbxkoB B. U., Muxnua A. C. Pa3BuTue HcCIpaBUTENbHBIX pabOT B HCTOPHUH COBETCKOIO
YTOJIOBHOTO 3akoHojaTenbcTBa // Tpymsl Bcecoro3HOro HaydHO-HCCIEIOBATENhCKOTO WHCTHUTYyTa MBJ]
CCCP. Ne 17. — M.: BHUU MBJ] CCCP, 1971. — C. 146-158.

5. Muxmua A. C. Illonstue Haka3zaHuWs B BHUJC HCIOPABUTEIBHBIX PAOOT W HCTOPUS €0
BO3HUKHOBEHUS B pOCCUHCKOM TipaBe // YromoBHoe mpaBo. — M.: UaTen-Cunres, 2001. — Ne 4. — C. 56-509.

44




Hayunsriit xxypaan «fOpunudeckuit gpaxr» www.ur-fakt.ru

Apunmes A0yoexup IOpbeBnu
[Jadaros Podept PomanoBnu
CTyneHTbl HHCTUTYTA IIPaBa, 5KOHOMUKH U ¢rHaHCOB KabapanHo-bankapckoro rocyaapcTBEeHHOTO
yHuBepcuteTa, Hanpunk

Aripshev Abubekir Yurevich
Dabagov Robert Romanovich
Students of the Institute of Law, Economics and Finance of the Kabardino-Balkarian State
University, Nalchik. E-mail: aripshef@gmail.com

VK 343.7
YI'OJIOBHAS OTBETCTBEHHOCTD 3A TYBJIMKALIUU B CETU «<MHTEPHET»
CRIMINAL RESPONSIBILITY FOR PUBLICATIONS ON THE INTERNET NETWORK

AHHOTanusA: B crarbe cTaBUTCA 3a1a4a pACCMOTPETh CTATUCTUKY ITPAaBONIPUMEHUTEIBHON MPAKTUKU
o 280 u 282 cratesam YK P®. Mcnonb3yroTcss HOpMaTHBHO-IIPABOBBIE aKThI, IPUBOJAATCS KOMMEHTAPUU K
HuM. Jla€Tcs MOMBITKA TPOTHO3WPOBAHUS JalbHEUINEH CTATUCTUKU BO3OYKIEHUS YTOJOBHBIX JEN TIO
paccMaTpruBaACMbIM CTAaTbsAM Ha OCHOBC aHAJIM3a aKTYyaJIbHBIX N3MEHEHUN HOPMATUBHO-TIPABOBBIX aKTOB.

Abstract: The article sets the task to consider law enforcement practice statistics for 280 and 282
articles of the Criminal Code of the Russian Federation. Regulatory acts are used, comments to them are
given. An attempt is made to predict further statistics on the initiation of criminal cases under the articles
under review based on an analysis of current changes in regulatory acts.

KiioueBbie c¢ji0Ba: YrojloBHOE IMPaBO, MHTEPHET, DKCTPEMH3M, COLMAIIBHBIE CETH, BO30YXKICHHUE
YTOJIOBHBIX JI€], cTaThs 282 YK PO.

Keywords: criminal law, Internet, extremism, social networks, criminal proceedings, article 282 of
the Criminal Code of the Russian Federation.

HNHTepHeT — BceMHUpHas cucTeMa 00beTMHEHHBIX KOMITBIOTEPHBIX CETEeH I XpaHEHUs U Tepeaadn
nHpopManuu. BaxxHyro yacte ceTu «IHTEpHET» COCTABISIOT PAa3IMYHbIE COIMATBHBIC CETH, MMO3BOJISIONINE
00IIaThCs JIIOIAM, a TAKXKE pa3MellaTh pa3IMuHyr0 WHPOpMaIKo B BUe MyOnukanuid. Tak Kak MHTEpHET
UrpactT HEMaJIOBA)KHYIO pPOJIb B JKU3HHU J'IIOI[GIZ, TO B HEM TaKXXE€ €CTh BO3MOXXHOCTb COBCPUICHUS Pa3IMYHBIX
IPOTHUBOIIPABHBIX ,I[CSIHHI;'I, B TOM YHCJIC YI'OJIOBHO HAaKa3yCMBIX. Cetb <(I/IHTepHeT)> HE HAXOIUTCS BO
BJIaICHUHU KAKOIo — oo (bl/ISI/IquKOFO HIN HOPHIWYECKOIO JIMIa, roCyaJapCTBEHHOI'O BEAOMCTBA HJIN
OT/ICJILHOM CTpaHbl, IIEH3Ypa B MHTEPHETE 3aTPy/IHCHA T.K. MH(pOpMaIus, Tepeyanias 3aKoHaM rocy1apcTBa
(pexuMy JCHCTBYIOIIETO IMPABUTEIbCTBA) M 3a0JIOKMPOBAHHAs HAa BHYTPEHHHX pECypcax, MOXKET ObITh
onyOJIMKOBaHa Ha BeO-cepBepax B ApYrux crpaHax. Takum oOpa3om, BecemupHas mayTuHa mpenoCcTaBIiseT
00JIBIIIE BO3MOXKHOCTH JJIs1 anCTynHoﬁ ACATCIIBHOCTHU, NOCTYII K OTPOMHOMY KOJIMYCCTBY I/IH(I)OpMaI_II/II/I,
KOTOpast MOKET OBITH UCIIOJIL30BaHA B IMPECTYIIHBIX LECJIAX.

B 2017-18 rr. B Poccuiickoit @enepanuu BblpaboTanach cyaeOHas MpakTHKa YTOJOBHBIX e,
BO30Y)KJCHHBIX 32 MYONUKALIMM B COIMAIBHBIX CETAX. YTOJOBHBIE Jiea BO30YXIanuch Mo ctaThsam: 280,
282 u 148 YronosHoro kojekca Poccuiickoit denepanuu.

Cratbs 282 VYronoBHoro kojekca Poccuiickoin denepanuu npeaycMaTpuBaeT OTBETCTBEHHOCTh 3a
B036y)K,[[eHI/Ie HEHABUCTH 1100 BpaXXJbl, 4@ PaBHO YHMIKCHHUC YCIOBCYCCKOI'O0 INOCTOUHCTBA. CoriacHo
VYronoBaomy Kogekcy Poccuiickoit @enepanuu Kk BO30YXKACHHIO HEHABUCTH JMOO BPaXAbI, a TaKXKe
YHUKCHUTIO YCIOBCYCCKOI0 JOCTOMHCTBA OTHOCATCA HeﬁCTBHH, HAaITpaBJICHHBIC HA BO36y)KI[eHI/Ie HEHaBUCTHU
oo BpaxKJhbl, a TAK)KC Ha YHUKCHHUC JOCTOMHCTBA YCJIOBCKA 0o TpyIIbI JIAL 110 IpU3HAKaM I10Jia, pachl,
HAaIlMOHAJIBHOCTH, A3bIKA, IIPOUCXOKICHUA, OTHOIICHHUS K PCIUTUH, @ PABHO IIPUHAAJTICIKHOCTH K KaKoH-I100
COI_II/IaJ'II)HOI\/'I rpymme, COBCPIHICHHBIC HY6J'II/I‘{HO, B TOM YHCJIC C HCIOJIb30BAHUCM CpPCIACTB MaccoBOH
uHpopManuu 1100 MHPOPMALMOHHO-TEIEKOMMYHUKAIIMOHHBIX ceTel, BKIovas ceTh "MHTepHeT", nTuIoM
IOCJIC €ro IMMPUBJICUCHUSA K aI[MI/IHI/ICTpaTHBHOﬁ OTBCTCTBEHHOCTH 34 aHAJIOTUYHOC ACAHUEC B TCUCHHUEC OJHOT'O
roaa, a TaKkKe HeﬁCTBHH, HaITpaBJICHHBIC Ha BO36y)K,[[CHI/Ie HEHABUCTH JINOO BpaXAbl, 4 TAKXKC Ha YHUKCHUC
JOCTOMHCTBA 4YCJIOBCKA h15(310) Tpyimbl Jidl 110 IIPpU3HAKaM TI10JIa, pacbl, HAOUOHAJIIbHOCTH, A3bIKa,
MPOUCXOKACHUA, OTHOUICHUA K PCIUTMU, a4 paBHO HNPHUHAAJICIKHOCTH K Kako#-1100 COLII/IaJIBHOﬁ rpyi1Ie,
COBCPIHICHHBIC Hy6JII/I‘{H0, B TOM 4YHCJIC C HUCIIOJB30BAHHUEM CpPCIACTB MacCcOBOU I/IH(I)OpMaI_II/II/I oo
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MH(POPMAIMOHHO-TEIEKOMMYHUKAIIMOHHBIX ceTei, Bkimtouas ceth "Murepuer”. Crateu 19, 29 Konctutyiuu
Poccuiickoit ®@enepanuu mpeaycMaTpUBAIOT, YTO TOCYIApCTBO TapaHTHUPYET PABEHCTBO MpaB M CBOOO
YeJlOBEKa U TpakJaHMHA HE3aBUCHUMO OT II0Ja, pachl, HALMOHAJIBHOCTH, $3bIKA, IPOMCXOKICHMUS,
MMYIIECTBEHHOTO M JIOJKHOCTHOTO MOJIOKEHHS, MECTa JKUTEJbCTBA, OTHOUICHUS K PEIUTUH, YOKICHUH,
NPUHAIISKHOCTH K OOIIECTBEHHBIM OOBEIMHEHMSM, a TaKXkKe APYIHMX OOCTOSTENHCTB. B COOTBETCTBUM C
Koncrutymueit Poccuiickoit @eneparuu, 3anpemarTcs To0bie GopMbl OTpaHUYCHUN TpaB TPakIaH M0
MpU3HAKaM COILMAJIbHOM, PaCOBOM, HAMOHAIBHOM, SI3bIKOBOM WJIA PEJIMTHO3HOM MPUHAIICKHOCTH, a TAKKE
ctatbs 13 (Konctutynuu P®) ycraHnaBiuBaeT 3anpeT Ha pa3KUraHue COLMaIbHON, pacoOBOM, HAllMOHAIBLHOU
U penuruo3Ho po3Hu. OOBEKTOM MpecTyIieHus, mpeaycMorpeHHoro cr. 282 YK P® spusrorcs
KOHCTUTYLMOHHBIE TIPaBa IpaXk/iaH, a TAK)KE UX YECTh U JOCTOMHCTBO.

OObeKkTHUBHAs CTOpPOHA IPECTYIJICHUS XapaKTepU3yercss JEMCTBUSMH, HallpaBJICHHbBIMU Ha
BO30Y)X/ICHHE HEHABHCTHU JINOO BPaXIbl, a TAK)KE HA YHIKEHHE JOCTOMHCTBA YeJIOBEKa JTMOO T'PYIIIIbI JIUII
[0 TpU3HAKaM I0Ja, pachl, HAIMOHAIBHOCTH, SI3bIKA, MPOMCXOKJICHHS, OTHOLIEHUS K PEJIUTHH, a PaBHO
MPUHAUIEKHOCTH K KakoW-mubo coruanbHOi rpymme. OHU CO3JAl0T CUTYAlMI0 CTOMKOTO OTHOIICHMS
HEHABUCTHU WM OTHOCUTENIBHO JUIUTEIBHOTO COCTOSIHUS BPAaXK/bl 10 OCHOBAHMSIM, YKa3aHHBIM B cTaThe 282
(HaCcCUIIBCTBEHHBIE JIEHCTBUS, pa3pyLIEHUE KYJIbTOBBIX COOPYXEHHH, BOCIPENSATCTBOBAHME COBEPIIECHUIO
HAIlMOHAJIBHBIX WJIU PEIMTHO3HBIX OOpSAIOB U T.J.). DTH JNEHCTBUS JOJDKHBI ObITH COBEPIIEHBI ITyOJIUYHO
WIM C HUCHOJBb30BaHUEM CpEACTB MaccoBod uHGpopMauuu. [IpecTyruieHus, NperycMOTpPEHHbIE NaHHOU
CTaThel, UMEIOT (POPMAaJIbHBIM COCTaB, T.€. CUMTAIOTCS OKOHUYEHHBIMH C MOMEHTa COBEPIICHUS YKa3aHHBIX
JESTHUHN.

KpanuduuupoBaHHbIMU BUAAMH JAHHOTO MPECTYINIEHUs (4. 2) SBISETCS €r0 COBEPIICHUE:

a) ¢ MPUMEHEHUEM HACWINS WIH C YIPO30i ero NpuMeHeHHUs;

0) JTUIIOM C UCTIOJIb30BAaHUEM CBOETO CITYKEOHOTO TOJIOKCHHUS;

B) OpPraHM30BaHHOM TPYIIION.

OtBercTtBeHHOCTH MO 282 ctathe YK P® mpemycMoTpeHa Takxke 3a nelcTBUsl B ceTu «HTepHeT,
M03TOMY OHa MOKET HACTYNMUTh NpU MyOJMKAUU pa3TU4yHON MH(OpMAlMK Ha CTpaHMIIAX IOJIb30BATE,
npu j1o6aBieHun KoHTeHTa B «lloHpaBuBIIEeCS», a TaKKe 3a «PENOCThD» - BO3MOXHOCTb JEIUTHCA
MH(OPMALIMOHHON 3aMETKOM, pa3MEUIEHHONW B COLMAIbHBIX CETSIX, MPH ITOM HE MEHsIsSI €€ colep)KaHus U
OCTaBJISIl CCBUIKY Ha HCXOJHUK. YTOJOBHBIM KojaekcoM P® neiicTBUs, 3a KOTOpbIE YCTAaHOBJICHA
OTBETCTBEHHOCTh B CT. 282 CTpOro He ONpeaeseHbl, KpOME TOr0, OHM HOCAT OOIIMU XapakTep U He
oOpallleHbl K KOHKPETHOM JTUYHOCTH, T.€. IO JAHHYIO CTaThIO MOMAaJaeT 00JIbIIOE KOJTHUECTBO JCSTHUIM.

JleiicTBus, mpeaycMoTpeHHbIe 4. 1 cT. 282 Haka3bIBarOTCs mTpadoM B pazMepe OT TPEXCOT THICAY 10
MATUCOT ThICAY pyOsieil uimu B pazMepe 3apabOTHOI MIaThl WM MHOTO J0X0Ja OCYXJECHHOTO 3a MEPHOJ OT
IBYX 10 TpexX JIeT, JUOO0 MNPUHYIUTEIbHBIMU padOTaMM HAa CPOK OT OJHOIO Troja 10 YeThIpeX JeT C
JIMIIEHUEM MpaBa 3aHUMAaTh ONPEEICHHbIE TOHKHOCTH WM 3aHUMATHCA ONPEACICHHON IEeATeIbHOCThIO Ha
CPOK JI0 TpeX JIET, JIN0O JHUIIeHnEeM CBOOOIbI Ha CPOK OT ABYX IO MSITH JIET.

JleiicTBUsI, MpeIyCMOTPEHHBIC 4. 2 CT. 282 Haka3bIBArOTCS MTpadoM B pazMepe OT TPEXCOT THICAY 10
IIECTUCOT ThICAY pyOIeil nian B pa3Mepe 3apabOTHOM IIAThl WIM MHOTO JJOXOJa OCYKJIEHHOTO 3a MEPHOJ] OT
IBYX JI0 TpeX JIeT, MO0 MPUHYAUTEIHHBIMU pabOTaMU Ha CPOK OT ABYX JO MATU JET C JIMIICHUEM IpaBa
3aHUMAaTh ONPEIEICHHBIE JOHKHOCTU WM 3aHUMAThCsl OIIPEIETICHHOM JAESITeIbHOCThIO HA CPOK JI0 TPEX JIET,
00 JIUIIEHUEM CBOOOIBI HA CPOK OT TPEX JIO IIECTH JIET.

CyObekTrBHAsI CTOpOHA MPECTYIUICHUH, Momajaoumx noj 282 cratelo, XapakTepu3yeTcs BUHOM B
(dbopMe MpsIMOTO YMBICJIA, MOTUBBI MOTYT OBITh Pa3JIMYHBIMU B 3aBUCUMOCTH OT LIETU: pa3Kedb HEHABUCTh
a00 BpaXay, a PaBHO YHU3UTh JOCTOMHCTBO M YECTh YelOBEKa JMOO TPYMNMbI JHI MO pa3IUuYHBIM
npuzHakaM. CyObeKTOM MOXKeET ObITh J11000€ BMEHsIEMOe JINL0, JOCTHUrIIee Bo3pacta 16 set; mo m. "6" 4. 2 -
3aHUMaloIee ciyke0HOe MOJIOKEHHE.

280 crates YK P® mnocesimieHa myOdWYHBIM TPU3bIBAM K OSKCTPEMHCTCKOW JIEATEIbHOCTH.
[IpecTymenue kBaIUUIUPYETCs Kak:

1) [TyGnuyHbIe MPU3BIBBI K 3KCTPEMUCTCKON AEATENbHOCTH

2) [TyGnuyHbIe TPU3BIBBI K SKCTPEMHUCTCKOM 1S TeTbHOCTH HCIIOJIb30BaHUEM CPEICTB MAaCCOBOM
uHpopManuu 160 NHPOPMALMOHHO-TEIIEKOMMYHHUKAIIMOHHBIX ceTei, B ToM uucie cetu "MutepHer”

B mepBomM cityqae HakazaHUEM CIYXHT ITpad B pa3Mepe OT CTa ThICAY JI0 TPEXCOT ThICSY pyOiei
WIN B pa3Mepe 3apaboTHOM MIaThl UM MHOTO JOXOJa OCYKJIEHHOTO 3a IEPHO OT OJIHOTO ToJa 10 JABYX JIET,
1100 MpUHYIUTENbHBIE PAa0OTHI Ha CPOK JI0 TpeX JIET, TMO0 apecT Ha CPOK OT YETHIPEX 0 ILIEeCTH MECSLEB,
100 JUIIeHne CBOOO b HA CPOK JI0 YETHIPEX JIET C JIMIICHWEM MpaBa 3aHUMATh ONPEAEICHHbIE TODKHOCTH
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WM 3aHUMAThCsl OIPENETICHHOM JIEATENbHOCTBIO Ha TOT K€ CpoK. Bo BTOpoM ciyyae - mpuHyAUTEIbHBIE
paboTHI HA CPOK IO MSATH JIET C JIMIICHWEM IpaBa 3aHUMATh OIpEJesIEHHbIE NOJDKHOCTU MM 3aHMMAThCS
OIIPEJIETICHHON JEATEIbHOCTBIO Ha CPOK A0 TPEX JIET WK 0e3 TaKOBOro JIMOO JIMIIEHUE CBOOOIbI HAa CPOK JI0
IATU JIET C JIMIIEHWEM IIpaBa 3aHUMAaTh OIIPEJCIIEHHBbIE JIOJDKHOCTH WIM 3aHUMATbCA OINPEIESICHHOU
JEATENbHOCTBIO Ha CPOK JI0 TPEX JIET.

B cootBerctBun ¢ @PenepanbHbiM 3akoHOM Ne 114-®3 «O npoTHBOAEHCTBUM SKCTPEMHUCTCKOMN
NESITEIbHOCTHY, O] IKCTPEMU3MOM (3KCTPEMUCTCKOM 1€ATENbHOCThIO) IOHUMAETCSL:

® HAaCUJIbCTBCHHOC M3MCHCHHMEC OCHOB KOHCTHTYHHOHHOI'O CTPOSA W HAPYIICHHE HCJIOCTHOCTU
Poccuiickoit denepanuy;

. MyOJIMYHOE OIPaBJIaHKUE TEPPOPHU3MA U HHASI TEPPOPUCTHYUECKAS IEATETHHOCTB;

. BO30Y)KJICHHE COIMATbHOM, PACOBOM, HAIMOHAIHHOMN MIIM PETUTUO3HON PO3HH;

. Iporaraiia HMCKJIIOYUTEIBHOCTH, IPEBOCXOACTBA JINOO HEMOJIHOLEHHOCTH 4YEJIOBEKa IO

MPU3HAKY €r0 COLUMAIbHOW, PacoBOM, HAIMOHAIBHOM, PEIUTHO3HOW WJIM SI3bIKOBOUM MPUHAIJIEKHOCTH WU
OTHOIIIEHUS K PEJIUTHUH;

. HapyllIeHHue MpaB, CBOOO/ U 3aKOHHBIX MHTEPECOB YEJIOBEKA W IpakJaHWHA B 3aBUCUMOCTH
OT €ro COUMAIBHOW, pPACOBOM, HALMOHAIBHOM, PEIMIHMO3HONM WM S3bIKOBOM MPUHANICKHOCTH WU
OTHOIIIEHUS K PEJIUTHH;

. BOCTIPEMSTCTBOBAHKUE OCYIIECTBICHUIO Tpa)KJaHaAMU HMX HM30MpaTeIbHBIX MpaB W IpaBa Ha
ydacTue B pedepeHayMe WIM HapylieHWe TailHbI TOJOCOBAaHMS, COSAMHEHHBIE C HACUIMEM JIMOO yrpo30i
€ro NpUMEHEHHUS;

. BOCHPEMSATCTBOBAHUE 3aKOHHOW JIEATEIIbHOCTH TOCYAApCTBEHHBIX OpPraHoB, OPraHoOB
MECTHOTO CaMOYIpaBJeHUs, OOBEAMHEHUN WM WHBIX OpPTraHW3alliid, COCJUHEHHOE C HACHIHEM JHO00
YIpO30H €ro MpUMEHEHHUS;

hd COBepHIeHI/Ie HpeCTyrIJ'IeHI/Iﬁ 10 MOTHBaM, YKa3aHHI)IM B HYHKTC «C» 9aCTHu nepBoﬁ CTaTbH
YronoBHoro koaekca Poccuiickoit denepanmu;
. Mpormaranjia u MmyoJuYHOE JEMOHCTPUPOBAHHME HAIUCTCKOW aTpUOYTUKH WM CHUMBOJIMKH,

60 aTpuOYTUKU WM CUMBOJIMKH, CXOJHBIX C HAallUCTCKON aTpUOYTHKOM MM CHUMBOJHMKOM O CTEHEHH
CMelIeHUs, JUO00 myONIWYHOE JEeMOHCTPUpPOBaHHE aTPUOYTUKA WIM CHUMBOJIMKH SKCTPEMHCTCKHX
OpraHu3aIuii;

. nyOnuyYHble TPHU3BIBBI K  OCYIIECTBICHUIO YKa3aHHBIX JEdHUA JIMOO  MaccoBoe
pacnpocTpaHeHUe 3aBEAOMO SKCTPEMHCTCKMX MATEpUAJIOB, a PaBHO MX HM3TOTOBJICHHWE WM XpaHEHUE B
L[EJISIX MACCOBOTO PacpOCTPaHEHUS;

. nyOIMYHOE 3aBEIOMO JIOKHOE€ OOBHHEHHE JIMIA, 3aHUMAIOIIEr0 WM TOCYAapCTBEHHYIO
IoJKHOCTh cyObekta Poccuiickoit ®enepanuu, B COBEPIICHMM HMM B IE€PHOJ HCIOJHEHUS CBOMX
JOJIKHOCTHBIX O00S3aHHOCTEN JesTHU, yKa3aHHBIX B HACTOAIIEH CTaThe U SIBJISIOIIUXCS MPECTYIIICHUEM;

® OpraHu3anysa MW TIIOAIOTOBKAa YKAa3aHHBIX I[GﬂHHfI, a TaKKe MNOACTPEKATCIBCTBO K HX
OCYIICCTBJICHHUIO,
® (I)I/IHaHCI/IpOBaHI/Ie YKa3aHHBIX ,I[GSIHI/Iﬁ 1100 uHOE COJICUCTBHE B UX Oopranu3anunu, IoAroTOBKE

U OCYIIECTBJICHUHU, B TOM 4YHCIIE IMYyTEM MpEeNOCTaBICHUsS Y4eOHOH, MmoJurpapuueckoil M MaTepuaibHO-
TEeXHUYECKOH 0a3bl, TeIe()OHHOM 1 MHBIX BUAOB CBS3M MM OKa3aHUs UH(OPMAIIMOHHBIX YCIIYT.

B coorBerctBunm co cr. 13 Koncrutynum P®, 3ampemaercs co3naHue U JeATENbHOCTh
0O0I11eCTBEHHbIX OOBEIMHEHUMN, 1IN WU JIEHCTBUS KOTOPBIX HAIPaBJIEHbl HA HACWJIbCTBEHHOE M3MEHEHHE
OCHOB KOHCTHTYLIMOHHOTO CTpOs W HapylleHue 1ernoctHoct Poccuiickoit ®enepauuu, noapsis
0€30MaCHOCTH TOCYJapCcTBa, CO3JaHNE BOOPYKEHHBIX (DOPMUPOBAHUI, pa3KUraHHUE COLMAIbHOM, PacoBOH,
HAIlMOHAJIBHOW U penurno3Hoil po3Hu. Craresa 29 Koncrurynnn PO 3anpemaer nponarasja Wi aruTanus,
BO30Y)XJIaloIllMe COLUANIbHYIO, PACOBYIO, HAIIMOHATIBHYIO WM PEJIMTMO3HYI0 HEHABUCTh U BPaXky, a TaKxKe
IIpomarally COUalbHOIO, paCOBOI0, HAIIMOHAIBHOIO, PEIMTHO3HOTO WIN SI3BIKOBOTO IpeBocxoacTBa. T.e.
cT. 280 YK P® peanuszyer KOHCTUTYLIMOHHbIE TPpUHIUIBI PO 1 nmpaBa 1 cBOOObI YelOBeKa U IpakAaHUHA.
Ilepeuens nesHuUi, MonajarOUIMX MO ONPEACIIEHNE SKCTPEMU3MA, JaeTcs B cT. 1 denepanbHOro 3aKk0Ha OT
25 wmronst 2002 r. N 114-®3 "O npoTHUBOJACHCTBUU SKCTPEMHUCTCKOM aesTenbHOCTH". C MOMOIIBIO CETH
«VIlHTEpHET» MOTryT OCYIIECTBIATHCS 3HAUMTENbHAs 4YacTb [JESHUM, MONAaJaloLUX I0J OIpPEICICHUE
HKCTpEMH3Ma: MMYOJIMYHOE ONpaBAaHue TEPPOPU3MA U HHAS TEPPOPUCTHUECKAS IESTEIbHOCTh, BO30YXK/IEHHE
COLIMAJIBHOW, pacoBOM, HAIMOHAJBHOW WJIM PpEIUTMO3HOW PpO3HHU, IIPOINAraHja HCKIIOYUTEIbHOCTH,
MIPEBOCXO/ICTBA JIMOO HEMOJIHOIEHHOCTH YeJIOBEKa MO MPU3HAKY €ro COLUAIbHON, pacOBOM, HAIIMOHATILHOH,
PETUTHO3HON MM SI3BIKOBOWM NPUHA/UIEKHOCTH WM OTHOLIEHHS K PEJIMTHH, HapylIeHHWe MpaB, cBOOOI U
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3aKOHHBIX HHTEPECOB YEJIOBEKAa U TIpakJaHMHA B 3aBUCUMOCTH OT €ro COLMaJbHOM, pacoBOM,
HAI[MOHAIILHOW, PEIMTHO3HON WM SI3BIKOBOM MPUHAIIC)KHOCTH WIM OTHOIICHHS K PEIUTUU; MyOJIMYHBIC
OPU3BIBEI K OCYIIECTBJICHUIO YKAa3aHHBIX JESHUA MO0 MaccOBOE paclpOCTPaHEHHE 3aBEJOMO
SKCTPEMHUCTCKMX MATE€pUAJIOB, a pAaBHO UX M3IOTOBIEHME WM XpaHEHUE B LEISIX MaccoBOIO
pacrpocTpaHeHus], MyOJMYHOE 3aBEAOMO JIOKHOE OOBHHEHHE JIMIA, 3aHUMAIOIIEr0 TOCYAapCTBEHHYIO
noJkHOCTh Poccuiickoii denepanuu UM rocyaapCcTBEHHYIO IOJDKHOCTh cyObekTa Poccuiickoii denepanuu,
B COBEpPIICHUM MM B TMEPUOJ MCIOJHEHHS CBOMX JOJDKHOCTHBIX OOS3aHHOCTEH JIEsSHUM, YKa3aHHBIX B
HACTOSIIEH CTaThe M SIBIAIOIIMXCS NPECTYIUICHUEM, OpraHu3alus U MOATOTOBKA YKa3aHHBIX ACSHUM, a
TaKXKe TOJCTPEKATeIbCTBO K HMX OCYIIECTBICHHIO, (PMHAHCHUPOBAHWE YKA3aHHBIX NESIHUWA JHOO0 HHOE
COJICHCTBUE B UX OpraHU3alluy, MOATOTOBKE M OCYLIECTBJIEHHWH, B TOM YHUCIE IyTEM IPEIOCTABICHUS
yae0HOM, moIurpaduIecKoil 1 MaTepUaTbHO-TEXHUICCKOW 0a3bl, Tele(OHHOW W MHBIX BHUIOB CBSI3U WU
OKa3aHWsi HHPOPMALMOHHBIX yCiIyr. Takum o0pa3oM, pa3inyHble MYOJUKAIIMN B COLMATBHBIX CETSIX MOTYT
CTaThb OCHOBAHHEM JUIsl IPUBJIEUEHUS K YTOJIOBHOW OTBETCTBEHHOCTH 110 CT. 280 YK P®.

OObeKTHBHAS CTOPOHA JAHHOTO JIESTHHE BBIpaXKaeTcs B popMe ACUCTBUSA — MYOJMYHBIX TPU3BIBOB K
skcTpeMusmy. [lyOnuuHble TIPU3BIBBI - 3TO aKTHBHOE oOpalieHue (aruTanus) K rpaxiaHamM B YCTHOH,
MUCbMEHHOW WM HHOH (hopMe (C UCTIOTB30BAHUEM TEXHUUYECKUX CPEJICTB, B TOM uucie ceTu VHTepHeT) s
OKa3aHUsl BO3JCUCTBUS HAa HUX C IEJIbIO CKIIOHUTh K AKCTPEMHUCTCKUM JeHCTBUSM. [IpU3BIBBI MOTYT OBITH
BBIPQKEHBI B BBICTYIUICHUSIX Ha MHTHHIax, COOpaHUAX, MHBIX MAaCCOBBIX MEpOMNpPUSATHSIX, B (opme
SKCTPEMHUCTCKUX JIO3YHTOB BO BpeMs JE€MOHCTpalMii, IIECTBUH W Mp. YKa3aHHbIE JECUCTBUS C
HCIOJIb30BAHUEM CPEJICTB MAaccoBOM HHQpOpMaIMH, WH(OOPMALMOHHO-TEIEKOMMYHHKAIIMOHHBIX CEeTel, B
ToM uncie cetu UaTepuert (4. 2 ct. 280), 00pa3yroT KBaIuUIIMPOBAHHBIA COCTAB MPECTYIICHUSI.

[Ipectymiienne 1o MJaHHOM CTaTbe MPU3HAETCSI OKOHYEHHBIM C MOMEHTa paclpOCTPaHEHUS
oOpailieHus, Jake B TOM ClIydae, eciy 1eJIb PECTYIUIEHUs He ObUIa TOCTUTHYTA.

B ciygae o6Bunenus no cratbsam 280 u 282, a take mo 205, 205.1, 205.2, 206, 208, 211, 220, 221,
277, 278, 279 u 360 YK P® nuno BKIIOYAETCA B CIUCOK 3KCTPEMUCTOB U TEPpOPUCTOB. OCHOBaHUEM IS
BKJIFOYEHHUSI B TaKWE€ CIUCKH, TOMUMO IPOYEro, SIBISIOTCS MPOLECCYaJbHOE PEIICHHE O MPU3HAHUM JIMLA
MOJI03pEBAaEMbIM, TIOCTAHOBJICHHS CIIEZIOBaTeNsi O TMPUBICYEHUHU JHUIlA B KayecTBe OOBHUHSIEMOTO,
BCTYNMBIIHKA B 3aKOHHYI0 cuily npuroBop Cyaa o MpU3HAHUU JIMIA BUHOBHBIM B COBEPILEHUM XOTA ObI 1O
OJIHOTO W3 MPECTYIUIEHUH, MPEIyCMOTPEHHBIX BBIIICYKAa3aHHBIMU CTAaThsIMU. BKIIOYEHME B 3TOT CHHUCOK
MpEeANoJiaraeT pas3IMYHbIe OTPaHWYCHUS i1 OOBHHSIEMOTO, TaKHE KakK 3aMOpo3Ky (OJIOKHpOBaHHE)
JICHEe)KHBIX CPEACTB OAHKOBCKUMU OpPraHU3alUsMH, B KOTOPBIX Y IpaKJaH OTKPBITHI JUIeBble cueta. Ha
OCHOBaHWHU MYyHKTY 6 yactu 1 ctatbu 7 @3 «O mpoTHUBOACHCTBUU JieTanu3alud (OTMBIBAHHUIO) JTOXOIOB,
MOJIyYEHHBIX MPECTYNMHBIM IyTeM, U (UHAHCUPOBAHHUIO TEppOpH3May OaHKUW O0O0s3aHBI 3aMOPaKUBATh
(6moKMpoBaTH) JNEHEKHBIE CPENCTBA (PU3UYECKOTO JIMIIA, BKIIOYEHHOrO B IEPEYEHb JIMI, B OTHOIICHUU
KOTOPBIX UMEIOTCS CBelleHUs (MOoJ03peHus) 00 MX MPUYACTHOCTH K IKCTPEMHUCTCKOW IESITeNbHOCTU WU
Teppopu3My, HE IO3JHee OJHOTo pabodero AHS CO JAHA pa3MmelieHuss B cetu HTepHeT Ha caiite
POCOMHMOHUTOPHHI a. KpoMe Toro, BHECEHHBIE B CITUCOK IKCTPEMHUCTOB HE UMEIOT MpaBa BCTYIIUTH B
HACJIEICTBO ¥ 0(OPMUTH IOBEPEHHOCTh Y HOTapHyca.
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CrarucTHka 1o KoJM4ecTBY YrOJIOBHBIX JeJ1, BO30yKAeHHBIX 110 280-282
crarbsiM YK P® 3a 2011-2018 rr:

741

604

540
483

357

280

187

2 149

2011r. 2012r. 2013r. 2014 r. 2015r. 2016r. 2017 . 2018

['ucTorpamma mokassIBaeT, 4TO 3a MOCIETHUE 8 JIET KOJIMYECTBO YTrOJOBHBIX J€JI, BO30YKIaEMBIX IO
paccMaTpuBaeMbIM CTaThSM, IMOCBSAIICHHBIM YKCTPEMHU3MY, BBIPOCTIO B 5 pas.

27 nexabps 2018 roma npesuneaToM PO Obut moanucan @epepanbHblil 3akoH oT 27.12.2018 N 521-
®3 "O BHecenuun wusmeHennii B Kogexc Poccuiickoit ®enepanuun 00  aIMHUHUCTPAaTUBHBIX
MpaBOHApyIIEHUsX", B LEMAX YACTUYHOW AEKpUMHHAIM3aIMU 282-i1 cTaThbll YTOJIOBHOTO Kojekca P®.
HNanabeim @3 B KoAIl PO 6wuta mob6asnena crarbs 20.3.1. «Bo3OyxkaeHne HEHaBUCTU JIMOO BpPaXIbl, a
paBHO YHIDKEHHE YEJOBEUeCKOro JoCTOMHCTBa». (CoriiacHO TMomNpaBKaM, €CIM  IpeCcTyIUICHUE,
MPEeyCMOTPEHHOE YacThi0 1 ATON CTaThH, COBEPUICHO (PU3MUECKUM JUIIOM BIIEpBbIE, OHO OYAET KapaThCs
aMUHUCTPATUBHBIM HakazaHweM B Buje mrpada ot 10 go 20 teicsy pyOnel, o0s3aTenbHbIX padoT 10 100
4acoOB WJIM apecToM Ha Cpok 1o 15 cyrok. KOpunnyeckum nuiiam Oyaer rpo3uTh mrpad B pazmepe ot 250 1o
500 teicsu pyoseid. Eciu ske mpecTyriieHne COBEPIIIEHO MOBTOPHO B T€UEHHE OJHOTO T'0J1a, TO 3a HEro OyaeT
HACTYIaTh YrOJOBHAsl OTBETCTBEHHOCTh. CorjacHo cratucthke eHTpa «CoBa», mo 282-oil craThe B
MpOILIOM Toxy ocymmiu 571 denoseka, a mo 280-oit — 170.

[Ipencenarens ['ocymapctBenHoit ymbl BsiuecnaB Bosogun otmerwi: «uHuinumaruba I[lpesuaenta
Poccun Bnagumupa I[lytuHa 0 4acTMYHOW JeKpUMUHAIM3aMU 282- cTaThu YTOJOBHOIO KOJIEKCA — 3TO
pelieHre, KOTopoe, ¢ OAHONW CTOPOHBI, MO3BOJMUT HCKIIOUUTH CIydau Ype3MEPHO CYpOBOTO HaKa3aHHs 3a
Pa30BYI0 HEOCTOPOKHYIO MYOIUKALIUIO WIH TIEPENoCcT B MHTEPHETE, C APYroll — COXpPaHUT OTBETCTBEHHOCTh
3a MPOSIBJIICHUS SKCTPEMHU3MA B CETU.

ITo crnoBam Ilpencemarenss Komutera mo rocyaapcTBEHHOMY CTPOUTENBCTBY U 3aKOHOJATENBCTBY
[TaBna KpameHuHHUKOBA, 3aKOH OyJeT UMeTh oOpatHyto cuiy: «Te nena, KoTopble ObLTH BO30YKIIEHBI JI0
MPUHATHS TaHHOTO 3aKOHA, OYAyT MpeKpaIleHbD.

B nenom, nexpumuHamM3anus MO3UTHBHAs Mepa, KOTOpas B MEPCHEKTUBE YMEHBIIUT MOKa3aTelu
TpeBOKHON ctatucTUKU. B 2019 romy xommuecTBO ocykaeHHBIX IO cTarhsMm 280-282 YK P® pomxHO
BEepHYThCs K nokazarensam 2011-2012 rogos.
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VK 347.132.6
PEAJIM3ALIMS TIPUHLAIIA JOBPOCOBECTHOCTH MPH 3AKJIIOYEHUH CAEJIOK
IMPLEMENTATION OF THE PRINCIPLE OF CONSCIENTIOUSNESS IN TRANSACTIONS

AHHoTanusi: B 1aHHOW cTaThe paccMaTpUBAETCS NPUHLUI JOOPOCOBECTHOCTH KaK OJMH W3
BAKHEHIINX MPUHIUIOB, PErYIUPYIOMINUX MPABOOTHOIIECHHUS, CBSI3aHHBIE C 3aKIIOYEHHUEM U HCHOJHEHHEM
cienok. B crarbe mpoBOAWTCSA aHaIM3 MPUHIMIA JO0OPOCOBECTHOCTH Ha OCHOBE 3aKOHOJATENbCTBA U
CyleOHOM MpakTUKU. ABTOP MPUXOTUT K BBIBOJY, UTO HMPUHIUI JOOPOCOBECTHOCTH B CYyAEOHBIX J€jIax O
MPU3HAHUM CAEJOK HEACHCTBUTEIbHBIM MMEET OOJIBIIOE 3HAUYEHHE, & TAK)KE BBINOJHSAET IMPEBEHTHBHYIO
G yHKIMIO.

Annotation: In this article the principle of conscientiousness is considered as one of the most
important principles that regulate legal relationships connected with making and executing a transaction. In
the article analysis of the principle of conscientiousness is performed on the base of legislation and arbitrage
practice. The author concludes that the principle of conscientiousness is of great importance in the cases of
having a transaction held invalid, and this principle also has a preventive function.

KiroueBble cioBa: 100pOCOBECTHOCTb, CJIENKa, JI0OPOCOBECTHOE IOBEIECHHE, OCHOPHUMOCTD,
HUYTOXHOCTb.

Keywords: conscientiousness, transaction, fair conduct, voidability, nullity

JIoOpOCOBECTHOCTh SIBNIIETCS OJHUM M3 BaXXHEMIIUX MPUHLHUIIOB TpakJaHCKOro mnpasa. Ero
HEIMOCPEACTBEHHAS POJIb 3aKJII0YACTCS B PErYJIMPOBAHUN BO3HUKAIOIIUX MEXIY YYACTHUKAMU I'PaXkTaHCKUX
MPaBOOTHOIIEHUI, B TOM 4YHCIIe TOOPOCOBECTHOM WM HEIOOPOCOBECTHOM IOBEICHUHM YYaCTHUKOB MPH
3aKIOYEHUHM W WCHOJHEHUU CHENOK, 4YTO BIHAET Ha pPa3pelieHHe CIOpPOB, BBITEKAOMIMUX U3
COOTBETCTBYIOIIMX MpaBooTHomeHuH. [lorstre nodpocoBectHocTr B I'pakmanckoM komaekce Poccuiickoit
Oenepannn (manee — 'K PD) He packppiBaeTcs, OJHAKO YSICHUTH CYTh JAHHOTO TIOHATHS ITO3BOJISIOT
otnenbHbie HOpMbl 'K P®. Tak, B nynkre 3 cratbu 1 'K P® ykazaHo, 4To mpu yCTaHOBJICHWH,
OCYILIECTBJICHUH U 3alIUTE TPAXXJIaHCKUX IIPaB U MPHU UCHOJHEHUH IPAKIAHCKUX O0S3aHHOCTEH y4aCTHUKU
IPaKJIaHCKUX TPABOOTHOIIEHUHN JOJDKHBI JIEUCTBOBaTh JoOpocoBecTHO. M3 myHkTta 2 ctathu 6 'K PD
ClleyeT, 4YTO MpPH HEBO3MOXKHOCTU HCIIOJIb30BAHUS aHAJOTMHM 3aKOHA MpaBa U OOSI3aHHOCTU CTOPOH
OTIPEIEIAIOTCA MCXO0/I1 U3 OOUIMX Hayall U CMBICIIA MPAXKIAHCKOTO 3aKOHOJIATEeNIbCTBA (aHAJIOTHs MpaBa) U
TpeOOBaHUN JTOOPOCOBECTHOCTH, pa3yMHOCTH H cripaBeyiuBoCcTH. [IyHKT 5 cratbu 10 'K PD rosoput o
TOM, 4YTO JI0OPOCOBECTHOCTh YYAaCTHHKOB TPaKJAHCKUX MPABOOTHOUICHHH W Pa3yMHOCTh UX JEHCTBHIA
npenmnonaratorcs. M3 aHanmza 3TUX cTaTel MOXKHO CJeNaTh BBIBOJ, UTO J0OpPOCOBECTHOCTH SIBJISETCS
KpUTEpUEM JJIsi OLEHKU JIEHCTBUN YYAaCTHHKOB TPa)KTAHCKHX MPABOOTHOIIEHUWH MU COCOOHA BIUSATH Ha
OTIpeJIeNICHHBIN MPaBOBOW pe3yabTaT. TeM He MeHee, KaTeropus «I00pOCOBECTHOCTH» HOCUT YPE3MEPHO
MHOTOACHEKTHBIH XapaKTep, YTO 00YCIABIMBAET HAMUKME OOJBIIOTO KOIMYECTBA PAOOT HA JAHHYIO TeMy .
Ha ceromnsamumnii neHb JOOPOCOBECTHOCTh HE SABISETCA JIOCTAaTOYHO pa3pabOTaHHOW MPaBOBOM
KaTeropueit’.

IIpu ocnapuBaHMM CHENOK MPUHLUUI J0OPOCOBECTHOCTU HUrpaer Oouibiioe 3HadeHue. CoriacHo
cratbe 153 I'K P® cpenkamu nmpusHaroTCs AEMCTBHS TpakJaH M IOPUIMYECKHUX JIMI, HAIIPaBJICHHBIE Ha
yCTaHOBJICHHE, U3MEHEHHE WIN MpeKpalleHne rpaxJIaHCKUX IMpaB U 00s3aHHOCTEN. B BhIIIEymOMsSHYTOM
nyHkte 3 cratbu 1 'K P® yka3aHo, 4TO npu yCTaHOBIEHUH, OCYLIECTBICHUH M 3alUTE TPaKIaHCKUX IIPaB
U TpU HCIOJHEHUM TPaKIAHCKUX OOS3aHHOCTEM YJYaCTHUKU TPaXJAHCKMX MPABOOTHOIIEHUH 1OJIKHBI
neicTBoBaTh N00pocoBecTHO. B cBs3u ¢ pedopmoil rpaxaaHckoro 3akoHojaTenbcTBa PepepaibHBIM
3akoHOM oT 7 Mast 2013 1. Ne 100-®3 «O BHeceHMM M3MEHEHHMH B mojapasnensl 4 u 5 paznena | wactu
nepBoii u craTthio 1153 wactu Tpetseit ['paxkaanckoro konekca Poceuiickoit @eaepanum» NpUMEHUTEIBHO K
ClIeNIKaM BOIIPOC O 3aIlIUTe CYOBEKTHUBHBIX I'PAXKAAHCKUX MPaB paccMaTpUBACTCS MOCPEACTBOM MPU3HAHMS

! ®equn N.I. MHOroaceKTHOCTh KaTeropuy "100pOcOBECTHOCTE" B poccuiickom mnpase // KOpuanueckue HayKu: NpoOJIEMBI U
niepcriekTuBbl: Matepuains [1I Mexnynap. vHayd. koHd. (. Kazans, mait 2015 r.). Kazans: byk, 2015. C. 7 - 10.
2 ®enun NLT. J106pOCOBECTHOCTB KaK MpaBoBas Kateropus // AKTyanbHble IpoGieMbl poccuiickoro npasa. 2018, Ne 4. C. 21 - 30.
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OCIIOPUMOM CHEJIKA HENCWCTBUTEIBHON M NPUMEHEHHS IOCIEACTBUS €€ HEAEHCTBUTEIBHOCTH, & TAKKE
MPU3HAHKS HEJIEHCTBUTEIBHOW HUYTOKHOM CHAEIKN U IPUMEHEHUS MOCIIEICTBUI €€ HEAEHCTBUTEIBHOCTH, C
YBA3KOM NPUMEHEHHs JAHHBIX CIOCOOOB 3aIIMTBI C JOOPOCOBECTHBIM TMOBEJEHHEM CTOPOH CHEIKHS. DTO
MOXHO OOBSCHUTH TEM, YTO TPU COBEPIICHUHN HEACHCTBUTEIBHBIX CIEIIOK BOSHUKAET BOIIPOC O BO3ZMOKHOM
HEZ0OPOCOBECTHOM TOBEJCHUH OJTHOM MM HECKOJIBKMX CTOPOH CJHIEIKH, CBSI3aHHOM CO 3JI0yIOTpeOIeHrEeM
paBoM KOO IMOJyY4EHHUEM OTpEICNEHHBIX BBITOJ. B cBs3u ¢ 3tuMm B crathax ['K P®, mocBsiieHHBIX
HEJCUCTBUTEIHLHOCTH CACIIOK, YaCTO YIIOMUHACTCS TIPO MPUHITUT TOOPOCOBECTHOCTH.

B cratbe 166 T'K P®, packpbiBaroiieii oOuiie MoJ0XKEHUS O BUAAX HEACHCTBUTEIBHBIX CHAEIOK,
MOJPa3yMeBaeTCsl, YTO OJHUM U3 TpeOOBaHUI, IMO3BOJISIIOIIMM IPU3HATH CHCIKY HEACUCTBUTEIHHOM,
SBJIICTCS HEJTOOPOCOBECTHOCTh JIWMIIA, CCHUIAIOIICTOCS Ha HEICHCTBUTEIBHOCTH caeiku. OTnenbHbIC
MOJIOKCHHSI ATOM CTaThbU MPEXKJE BCETOo MPECEKalT HEIOOPOCOBECTHOE TOBEACHUE JIUIA, PEIIMBIICTO
OCIIOPHUTH CIIEJIKY Yallle B CBOMX JIMYHBIX MHTEPECax, a MMCHHO C IEIbI0 HEHWCIIOTHCHHS O00sI3aTCIIbCTB.
Ao63anem 4 nynkra 2 cratbu 166 I'K PO npegycmoTpeHo, uTo cTopoHa, U3 MOBEACHUS KOTOPOU SBCTBYET €€
BOJISI COXPAHUTh CUJTY CIIEIKH, HE BIIPABE OCMApUBATh CACJIKY [0 OCHOBaHHUIO, 0 KOTOPOM 3Ta CTOPOHA 3Haja
WU JIOJKHA ObLa 3HATh MPU MPOSIBJICHUH €€ BOJIU. Tak, MyHKTOM 5 JaHHOW CTAaThU MPEIYCMOTPEHO, UTO
3asBJICHUE O HEJCHCTBUTEIHLHOCTH CJIIEJIKA HE HMEET NPABOBOIO 3HAYECHHS, €CIU CChLIAIoIeecss Ha
HEJIEHCTBUTEILHOCTh CJCIIKH JIUIO JEHCTBYET HEJOOPOCOBECTHO, B YACTHOCTH €CJIM €T0 TIOBEICHUE MOCTe
3aKJIIOYEHUS] CHIEJKA JIaBaJI0 OCHOBAHMUE JIPYrUM JIMIAM TIOJIaraThCs Ha JIEUCTBUTENBHOCTH CHETKHU
(3crommens). AHanu3 JaHHOTO MYHKTA TO3BOJIIET OTMETUTHh HEKOTOpPHIE Ba)XHBIE MOMEHTBI: TPABUIIO,
3aKpETUICHHOE B 3TOM IIYHKTE, PAcCIpOCTPaHSETCS HAa OCIMOPHUMBIC W HUYTOXHBIE CIIEIKU; 3asBJICHUE O
HEJICHCTBUTEILHOCTH CJIETKM HE WMEET IMPAaBOBOTO 3HAYEHHs, €CIU ObUIO TMOJaHO HEJ00pPOCOBECTHOMU
CTOpPOHOM; MOBEEHNE HEA0OPOCOBECTHON CTOPOHOMN MO3BOJISET IPYTUM JIMIIAM U KOHTPAreHTy MoJjaraTbes
Ha JCWCTBUTEIBHOCTh CHEIKH; JAaHHas HOopMa, Kak oTrMeuaer [IlyxapeBa A.B., HampaBieHa Ha 3amuTy
NI06POCOBECTHOI CTOPOHBI M HA 037I0pOBIIeHNE (KOHBAIMAIHIO) CAETOK”,

Bwmecte ¢ Tem, mpumenenue myHkta 5 ctathu 166 'K P® mopoxxmaer Hemano mpobieM. DTo
OOBsICHSIETCS  CHEUM(PUUHOCTHIO KaXJ0H OTHEIbHOM CUTyalldd, HEOIPEAEICHHOCThI0 KpUTepus
n0OpocoBeCTHOCTH B moBeneHun Jnmna. Kak BepHo ykazama OcranmHa E.A., 3Ta HOpMa HachllieHa
OIICHOYHBIMU KaTETOPUSIMU; CIENYET 0XKUAATh, UTO CY/bl OyAYyT HUCIBITHIBATh ONPEICICHHbIC 3aTPYIHEHUS B
€e MpUMeHeHuu A0 Tex nop, noka I[lpesuanym BAC P® He ycTaHOBUT OPUEHTHUPOB B OTHOIIEHHH TOTO,
KaKoe UMEHHO HeJl0OpOCOBECTHOE TIOBEIEHHE CTOPOHBI JOJKHO IIPUHUMAThLCS BO BHUMaHKe» . BBUIy TOro
yTo Bricmuit Apourpaxusiii cyn Poccuiickoit ®denepanuu 6611 ynpasaHeH B 2014 roxy, pemeHrue TaHHOTO
BoIpoca Bo3znaraercsa Ha BepxoBHsbiii cyn Poccuiickoit @eaepanuu.

Takum oOpa3zom, Ha JaHHBIHK MOMEHT OIIEHKa MOBEAEHHUS CTOPOHBI OTJaHa MOJHOCTHIO Ha OTKYI
cylna, 4, XOTs JOOPOCOBECTHOCTh B JIaHHOM KOHTEKCTE SIBJISETCA MO OoJblIeii 4YacTu CyObEKTHUBHBIM
nousitueM, [Ipesuanym BAC P® Bce ke pa3bsacHUI MMPU3HAKH JOOPOCOBECTHOTO TIOBEICHUSI TIO OTIACIIBHBIM
BonpocaMm. Tak, B moctanoByiennu Ilpesnnnyma BAC P® ot 30.07.2013 No 62 «O HEKOTOPBIX BOIpPOCAX
BO3MEIIEHUSI YOBITKOB JIMIIAMH, BXOJSIIMMHM B COCTaB OpPraHOB IOPUIMYECKOTO JIMIA» 0003HAYEHBI
KpUTEpUU HEAOOPOCOBECTHOCTH JIeHCTBUI (0e3eicTBHs) TUpeKTopa. B 4acTHOCTH, K TaKOBBIM OTHOCSTCS
NEUCTBUS AMPEKTOpa MpH HAIWYUK KOH(IMKTA MEXIY €ro JUYHBIMH HHTEpecaMd U HUHTepecamu
IOPUAMYECKOTO JIUIA, COKPBITHE AUPEKTOPOM HH(MOPMAIMKA O COBEPIICHHON UM CHENKE OT YYaCTHHKOB
IOPUAMYECKOTO JuIa Ju00 TMpeJoCTaBleHHE YYacTHHKAM IOPUAMYECKOTO JIHIAa HEJIOCTOBEPHYIO
nH(OPMALIMI0O B OTHOIIEHHWH COOTBETCTBYIOIIEH CIENKH, COBEpUICHHE JUPEKTOPOM CHETKU Oe3
TpeOylomerocss B CHIIy 3aKOHOJATENbCTBA MIIM yCTaBa OJOOpPEHHUS COOTBETCTBYIOUIMX OPraHOB
FOPUIUYECKOTO JTULA.

Taxxe crnenyer 100aBUTH, YTO C IENIBIO COXPAHEHUS CACNKHU M 3aIIUTHI JOOPOCOBECTHOW CTOPOHBI
3aKOHOJATENIEM MPHUHIIUI JOOPOCOBECTHOCTH OBLI MOCTABJIECH BBILIE MMOPOYHOCTH CACIKHU B PEryIUPOBAHUU
HEJCMCTBUTEIBFHOCTHU CIENIOK, YTO MOJOKUTEIFHO CKa3bIBAETCS HA CTAOUIIBHOCTU TPaXKAAHCKOTO 000poTa U
MPEACKA3yEeMOCTH JEHCTBUIA YUaCTHUKOB CIEIIKH.

[TpuHIMT 10OPOCOBECTHOCTH WIpaeT OONBIUIYI0 POJb B OTAEIBHBIX COCTAaBaX HEAEWCTBUTEIBHBIX
CHEJIOK, MpEeACTaBICHHBIX B cTatbsix 173, 173, 173.1, 174, 174.1, 178, 179 'K P®. [locnenctsus npusHaHUs

% Bormanosa E.E. HoBeMIbI TPa/IaHCKOTO 3aKOHONATENBCTBA O HENEHCTBUTENLHOCTH CEIOK C MO3HMIIMA J00POCOBECTHOCTH //
3axons! Poccun: onbiT, ananms, npaktuka. 2016. Ne 8. C. 80 - 86.

* Illyxapesa A.B. Ponbs npunImna 106pOCOBECTHOCTH CTOPOH B MHCTUTYTE HEIEHCTBUTENBHOCTH CIEIOK // Poccuiickas ocTUIHSL.
2017.Ne 11. C. 9 - 12.

% Ocranuna E.A. Dcronmens u noarepxkaenue caeku / Bectauk BAC P®. 2013. Ne 11. C. 38 - 45,
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C/IETIKU HEJICHCTBUTENIHOM B JaHHBIX COCTaBaX 3aBUCAT HEIOCPEACTBEHHO OT JOOPOCOBECTHOCTH CTOPOHBI.
Ecmu B cratee 166 'K P® mnousTHEe 10O6pOCOBECTHOTO MOBEACHUS HOCHT CYOBEKTHBHBIN XapakTep, HO B
3TUX HOpPMax JOOPOCOBECTHOCTH MOHUMAETCS KOHKPETHO: €CITM CTOPOHA HE 3Hajla M HE JOJDKHA ObLIa 3HATh
00 OCHOBaHMSIX HEICHCTBUTEIBHOCTH CHENKH, TO OHa JAeHcTBOBajia nobpocoBecTHO. HemoOpocosecTHoOe
MOBEJICHHE CTOPOHBI CIICNIKU SIBJSIETCS OCHOBAHUEM ISl YIOBJIETBOPEHUS CyJOM TpeOOBaHUS O MPU3HAHUHU
CHIEJIKM HE/ICHCTBUTEIBHOM, KaK eclii Obl JOOPOCOBECTHOE HE3HAHME CTOPOHBI 00 3THX 0OCTOSTEIHCTBAX
ABUIOCH OBl HPUYMHON OCTABIEHHS OCIOPMMON crenkm aeiictButenbHoi®. Ilpu 3TOM CTOMT OTMETUTH
MOMEHT, KacaeMblii HUYTOKHBIX ClIENOK. B ToM ciydae, eciin cienka Npu3HaeTcss U3HA4aJbHO HUYTOKHOM,
TO HenoOpOocOBECTHasl CTOPOHA MOXKET OBITh MOHYXJIE€HA BO3MECTHTH pEalbHBIN yImiepd Apyroid CTOPOHBI.
Takas o0s3aHHOCTH TpeaycMoTpeHa B ctatbsax 171, 172 TK PO, roe pedb UaeT O COBEPIICHUU CICIKH
HE/IeeCTIOCOOHBIM JIUIIOM JIMOO JIMIIOM, HE JOCTUTIIMM 14-JeTHero Bo3pacTta M JeecrnocoOHasi CTOpOHA
00s13aHa, KPOME TOTO, BO3MECTUTH APYrOl CTOPOHE MOHECEHHBIN €10 peasbHbII yIiepo, eciu neecrnocooHas
CTOpPOHA 3HaJla WU J0JKHA ObLIa 3HATh O HEJIEECIIOCOOHOCTH IPYroil CTOPOHBI.

VYuuTbiBas HW3JI0)KEHHOE, MEpbl, IPUBEJIEHHBIE B BBIIICYKA3aHHBIX CTaThsX, CIOCOOCTBYIOT
COXPAaHEHHUIO CJIEJIKM, TaK KaK CTOpOHa CHEJNKH NpU JODKHOM OCMOTPUTENBHOCTH HE BCErJa HMMEET
BO3MOXHOCTh MOJY4UTh HHGPOpMaIuio 00 HHTEpecax, yMbIClie, BHYTPEHHUX Ipobiemax (K Hpumepy,
HaJu4Yhe KOPMOPATUBHOTO KOH(IMKTA) KOHTpareHTa. OO0s3aHHOCTh BO3MECTHUTH YyIIEPO B OTACIBHBIX
Cllydasix 3aCTaBJISIET CTOPOHY OBITh OCMOTPUTEINIbHEE, T.€ CIEAYET cKa3aTh, YTO MPUHIUI 100pPOCOBECTHOCTU
TaK)ke HOCUT U TIPEBEHTUBHBIN XapakrTep.

[IpakTikKa npuMeHEeHUs cylaMyd HOPM O HEJEHCTBUTENBHBIX CIENIKAaX C MO3UIUH JOOPOCOBECTHOCTH
CTOPOH MOKAa3bIBAET, YTO /IO CUX MOP HE YCTAHOBJIEHO €IUHBIX CTAHIAPTOB JOOPOCOBECTHOTO MOBEAEHUS, U
JI0Ka3aTebCTBEHHAs 0a3a OIIEHMBAETCSA KaKJbIM OTAEIbHBIM CYJOM HCXOJs U3 COOCTBEHHOIO MOHUMAHUS
NO0OpPOCOBECTHOCTH U KOHKPETHOM cuTyauuu. JIOBOJILHO 4acTo BCTPEYAIOTCSl CUTYyallMd, KOTJa CTOpOHa
(akTUYeCKN HCIOJIHSAET 00s3aTeNIbCTBA MO CHEJIKE M OJ0OpsSET €€, HO CIIyCTS OIpENelIeHHOE BpEMs
oOpaiaercs B cyJ ¢ TpeOOBaHUEM O MIPU3HAHUU CICJIKH HEJICHCTBUTENLHOM.

Hanpumep, npeacrasiser uHTEpec Jeno Mo UcKy oOlmiectBa k banky ¢ TpeGoBaHHeM O MpPU3HAHUU
HEJCUCTBUTENbHBIM IIYHKTAa KpPEIUTHOTO JOroBOpa, 3akiioueHHoro wmexay OomectBom u  bankow.
Pemenunem cyna mepBoil MHCTaHIMHU, OCTaBJICHHBIM 0€3 M3MEHEHUS CYAOM aneuUISIIMOHHOW HMHCTaHIINH,
HCKOBBIe TpeboBaHus OOmiecTBa OoCTaMMCh 0e3 ymomieTBOpeHHs. Tormga OOmecTBo 0O0paTUIIOCh B CY.
KacCallMOHHOW HHCTAHIMKM C Kano0oi, 0OOCHOBBIBAs CBOIO MO3UIMIO TEM, YTO SBISIETCS HUYTOKHBIM
YCIIOBHE KPEIUTHOIO JOrOBOpPA, IpeaycMaTpHUBarollee B3UMaHUE BaHKOM €IMHOBPEMEHHON KOMHMCCHM 3a
MPEAOCTABICHUE KPEAUTHOW JIMHUHU, NTOCKOJIbKY Ha3BaHHAas ONepauus sBISIETCS CTaHIAPTHBIM JIEHCTBUEM,
0e3 coBeplIeHUs] KOTOPOro baHk He MOT 3aKJIIOUYUTh U UCIIOIHUTh KpeaIUTHBINA noroBop. Cyll KaccallmOHHOU
WHCTAHIMH COTJIACHIICA C BBIBOJIAMHU HUKECTOSIIMX MHCTAHIIMM, TaKk Kak OO11ecTBO 10OpOBOJIBLHO BCTYIHIIO
B KpEOUTHBbIC MPABOOTHOLICHHS C baHkoOM, MOAmHcano KpeOuTHBIH JOroBop Oe3 pasHOriacHuii, He
Mpeaiaralo UCKIYUTh CIHOPHOE YCIOBHE JIOrOBOpA, NOJYYMIIO HA YCIOBUAX KPEIUTHOIO JIOTOBOpPA
JICHEe)KHbIE CPEACTBA M MOJHOCTHIO HCIOJHUIIO KpPEAUTHBbIE 00s3aTenbcTBa Mo JoroBopy. Kpome toro, ¢
HCKOBBIM 3asBJICHMEM O IPU3HAHUU HEJIEHCTBUTEIBHBIM COOTBETCTBYIOIIETO MOJOXKEHUS KPEAUTHOIO
noroBopa OO61iecTBO 0OpaTUIIOCh MOCJE €ro MCHOMHEHHs, HO B Mpeaesiax CpoKa HCKOBOW JaBHOCTU. B
MePHO/] ICUCTBUS U UCTIOJTHEHUS KpeIuTHOTo 10oroBopa OOIIECTBO HE 3asBIISAIIO BO3PAKEHU OTHOCUTEIBHO
ycioBuit gorosopa’.

[lo Hamemy MHEHHIO, CyJ BBIHEC MpaBWIbHOE pelIeHHe, TaKk Kak ucnoigHeHue OO0mecTBoM
KPEAUTHOTO JIOTOBOpPA U OTCYTCTBHE BO3pakeHUil co ctopoHbl OOmiecTBa mo3Boisiiio banky cuurarh, 4to
OO111ecTBO COTNIaCUIIOCH BBIMIOJIHATH BCE YCIIOBUS JIOTOBOPA.

Cnenyromuii BaKHBII MOMEHT 3aKJIIOYA€TCSI B OCBEJOMIIEHHOCTH KOHTpareHTa O IpHU3HaKax
HEJICHCTBUTEILHOCTHU CAENKHU. bpems Joka3bIBaHMs paclpeAessaeTcs Mo MpaBuiiaM ctatbu 56 I'paxkiaHckoro
nporeccyaabHoro kojekca Poccuiickoit @enepaunu M cTatbu 65 ApOMTpakHOTO MpOIECCyaaIbHOTO
kozaekca Poccuiickont @enepannu. JInno, 3asBisrollee 0 HEACHCTBUTEIBHOCTH CHEIKH, JTOJDKHO J0Ka3aTh,
YTO JIpyrasi CTOpOHa CIIEJIKM 3HaJla WK JI0JDKHA ObLIa 3HaTh O €€ He/leHCTBUTENbHOCTH.

OOmiectBo 00paTUiIOCh B CyJ ¢ UCKOM K ToBapuIecTBy COOCTBEHHHUKOB Wbl ¢ TPeOOBAHUEM O
B3BICKAaHUH 33/I0JDKEHHOCTH T0 JOTOBOpPY OOCIYXHBaHHMS MHOTOKBApTHPHOTO JoMa. B cBoio ouepenmb
ToBapuiecTBO 3asiBUJIO BCTPEUHBI MCK O TOM, YTO MpaBjieHue ToBapuilecTBa He ObUIO M30paHO Ha JaTy

® Bormanosa E.E. HoBeNIbI TPa/IaHCKOTO 3aKOHOIATENBCTBA O HENEHCTBUTENLHOCTH CETIOK C MO3HIMU JT0OPOCOBECTHOCTH //
3axons! Poccun: onbiT, ananms, npaktuka. 2016. Ne 8. C. 80 - 86.
" Tlocranosnenue Apburpaxknoro cyna Bonro-Bsrckoro okpyra ot 18.01.2018 Ne ®01-5894/2017 mo memy Ne A28-505/2017
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MOJMUCAHUS JOTOBOpa, JOTOBOp HE Obul 0J00peH mpaBieHueM ToBapuIlecTBa, NpeiceaaTelb
ToBapuiecTBa npu NOAMMCAHUH JOTOBOPA BBIILIA 32 MPEIENIbl CBOMX OJHOMOYHH, 8 MYMEHHO B OTCYTCTBHE
peieHust o0mero codpaHusi cCOOCTBEHHUKOB MOMEIIEHN MHOTOKBAPTHPHOTO JOMa 3aKII0YMiIa CHOPHBIN
noroBop ¢ ObmectBoM. Mexay TeM, cyoM ObLIO yCTaHOBJIEHO, 4To OOIIeCTBY OBLI MepenaH MPOTOKOIM
BHEOUEPEHOTO 00I11ero coOpanusi COOCTBEHHUKOB MOMEIICHUI B MHOTOKBApTHPHOM Jiome Ne 3, B KOTOpoM
ykazaHo, yTo OOImecTBO BHIOpAaHO B KadecTBE OOCTY)KMBAIOLICH OpraHM3alliy, ¥ YTBEPXKJIEH IOTOBOP Ha
00CTy)KMBaHUE MHOTOKBAapTUPHOTO JoMa MCTIIOM. OTHAKO B JIOTOBOPE, 3aKII0YCHHOM Mex 1y OO0mecTBoM
u ToBapurecTBOM, MMeach CChUIKA Ha MPOTOKON Ne 2 Kak Ha OCHOBaHHE 3aKII0YeHUs jorosopa. Ho cya
czienai BBIBOM, YTO B MPOTOKoJIe Ne 2 BEIOOp 0OCTyKMBAOIIEH OpraHU3alliy 1 3aKII0UYeHHEe ¢ Heil JOroBOpa
HE SIBISIMCH TIOBECTKOW JHS OOIIero coOpaHusi COOCTBEHHHKOB MOMEIICHHH B MHOTOKBApPTUPHOM JIOME,
CIIeZIOBATEIIbHO, OCHOBAHUS CUNTATh, YTO B JOTOBOPE MMEETCS B BUIY MPOTOKOI Ne 2, a He mpoTokod Ne 3,
OTCYTCTBYIOT. Tarke cyJ yCTaHOBWJ, 4TO TOBapHIeCTBO MCIOJHSIO JOTOBOp, MpuHUMaio oT OOmecTBa
JNOKYMEHTBI (cueTa, aKTbl, PEecTpbl IOKa3aHWW MPUOOPOB yuyeTa). YCTAHOBJIEHHBIE OOCTOATENbCTBA
CBHJIETEIILCTBYIOT O TOM, YTO TMOBEJCHHE TOBapHIIECTBa IMOCIE 3aKIIOYEHUs caenku naBano OOmiecTBy
OCHOBaHHME TOJIaraThCs Ha JCHCTBUTEIBHOCTH CIENKHA. KpoMe TOoro, cyl MOCYUTal, 9YTO TP 3aKITIOUYEHUH
ocrapuBaeMoii crenkn OOIMIeCTBO TOMYYMIIO JOKYMEHT, IMOATBEPXKIAIONINI 3aKIIOUYeHHE J0TOBOpa Ha
00CITy’)KMBaHWE MHOTOKBAPTUPHOTO JomMa C OOIEeCTBOM MO PEHICHUI0 OOIIero coOpaHus YJIEHOB
TOBapHuIllecTBa (COOCTBEHHUKOB MOMEUIEHHII MHOTOKBAapTHUPHOTO JOMa), YTO B CHIy NyHKTa 1 uvactu 1
cratb 137 Kumumaoro koaekca Poccwuiickoit ®depepanuu 03HA4amo COOMIOJCHUE TMOJTHOMOYHUN Yy
npencenarens ToBapuIecTBA Ha IOJANMCAHHWE JOTOBOpPAa OOCITY)KHMBAaHHS MHOTOKBAapTHPHOTO JIOMa C
O6mectBoM 1 OBIIECTBO HE MOTJIO M HE JODKHO OBIIO COMHEBAThCA B €0 JOCTOBEPHOCTHS. B mTOTE, CyI
YIIOBJIETBOPWIJI MCKOBBIE TpeOoBaHUs OOmIecTBa W B YIAOBIETBOPEHHWM BCTPEYHOTO HMcKa ToBapuiiecTBa
OTKa3all.

Cunraem, 9YTO ClEAyeT MOAJEPXKAaTh IMO3WIMIO Cyda, TaK KakK, ¢ OXHOW CTOpoHBI, OOIecTBO
MOJIyYMJIO TPH 3aKIIOUYEHUU JOroBOpa JNOKYMEHT, HEOOXOJWMMBIM [UIsi MOATBEPKACHUS MOJTHOMOYHIA
npenceaarens npaBieHus ToBapHILeCTBA HA 3aKJIIOUEHUE JTOTOBOPA, C JPYroi cTopoHsbl, ToBapHIecTBo,
HaYaB HCIOJHITH JOTOBOP, YK€ COTJIAIIANIOCH C €r0 YCIOBHSIMH.

C yderoM H3JI0)KEHHOTO, MOXHO CKa3aTb, 4YTO NPUHIUI JOOPOCOBECTHOCTH B BOIPOCE
HEJECMCTBUTEIBLHOCTHU CACNOK ABJsETCS (hyHIaMEHTAIbHBIM, TaK KaK Cy/IOM BCEr/a yYUTHIBAE€TCS MMOBEACHUE
CTOPOHBI B MPABOOTHOIIEHWHU, YTO BIHUSET HA HUTOTOBOE pELIEHHE IO HCKYy O TPU3HAHUU CJIEJIKH
HezelicTBuTensHOM. HenoOpocoBecTHOE MOBEACHNE CTOPOHBI SIBISICTCSI OCHOBAHUEM JIJISl IPU3HAHMSI CICTIKH
HEJCWCTBUTEIPHOM M MPUMEHEHUU TIOCIEICTBUI €€ HEeNeHCTBUTENLHOCTH. J{0OpOCOBECTHOCTh TaKXKe
BBITIOJIHSAET M TPEBEHTHUBHYIO (DYHKIHIO, KOTOpas OTrpaHUYMBAET HEAOOPOCOBECTHBIX KOHTPAreHTOB B
37I0yNOTpeOIeHNU IPaBOM Ha MPU3HAHUE C/ICIKU HEIeHCTBUTEIbHOM.
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